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TITLE 25—INDIANS 

Chapter I—Bureau of Indian Affairs, 
Department of the Interior 

SubchepUr U—El«c»rJc Pow ct System 

Part 233— San Carlos Indian Irrigation 
Project, Arizona 

APPLICATION OF SCHEDULE 

There was published in the Federal 
Register on October II, 1958 <23 F. R. 
7fl97) notice of intention to amend 25 
CPR Part 233. The purposes of this 
amendment are to change the designa¬ 
tion title of Part 233 and provide a more 
advantageous power rate to all project 
customers and particularly to those cus¬ 
tomers using power for irrigation and 
commercial pumping. 

The amendment relates to matters 
which are subject to the rule making re- 
Quiremcnta of the Administrative Pro¬ 
cedure Act (5 U. S. C. 1003). Interested 
persons were given an opportunity to 
submit their views, data, and arguments 
concerning the proposed amendment 
within 30 days from the date of publica¬ 
tion of the notice. No written communi¬ 
cations pertaining to the amendment 
were received within the period specified. 

(R- S. 161. sec. 5, 43 SUt. 476, 45 3tat. 210, 
211; 5TJ. 8 . C. 22) 

The proposed amendment to the regu¬ 
lations Is hereby adopted as previously 
published. The amendment is effective 
upon publication in the Federal Register. 

Elmer F. Bennett. 
Acting Secretary of the Interior . 

November 26, 1958. 

1. The title of Part 233 is changed to 
lead as follows; Part 233—San Carlos 
Indian Irrigation Project, Arizona. 

2, Section 233.51 is amended to read 
follows: 

5 233.51 Rate Schedule No. 1; com- 
k*»mfion rafe—<a> Application of sched- 
This schedule is applicable to either 
single phase or three phase service for 
aU Purposes. It is especially suitable for 
residences, farms, stores, commercial 
U’ics and installations with similar load 
characteristics having normal load fac¬ 
ers and maximum demands of less than 
•ft kilowatts. Unless specifically per¬ 


mitted by the contract, use must be lim¬ 
ited to the consumer’s own premises and 
power supplied must not be resold. If 
more than one meter is required by the 
customer’s installation, or for the cus¬ 
tomer’s convenience, bills will be 
independently calculated for each meter. 

<b> Monthly rate . (1) 4 cents per 
kilowatt-hour for first 50 kilowatt-hours, 

<2> 3 cents per kilowatt-hour for next 
50 kilowatt-hours. 

(3) 2 cents per kilowAtt-hour for next 
200 kilowatt-hour*. 

<4> 1.5 cents per kilowatt-hour for 
next 200 kilowatt-hours. 

<5> 1 cent per kilowatt-hour for ail 
additional kilow f att-hours. 

<c> Minimum bill. The minimum bill 
shall be $2.00 per month except when a 
higher minimum bill is stipulated in the 
contract. 

3. Section 233.53 is added to read os 
follows: 

l 233.53 Rate Schedule No. 3; irriga¬ 
tion and commercial pumping rate ; 
Pinal County —(a) Application o/sched¬ 
ule. This schedule is applicable to three 
phase electric service for irrigation or 
commercial pumping loads of 25 kilo¬ 
watts demand or more in Pinal County, 
Arizona. The necessary metering equip¬ 
ment will be supplied and maintained by 
the Project for all installations. Each 
service will be at one point of delivery 
and measured through one meter. This 
schedule is not applicable to temporary 
breakdown, standby, supplementary or 
resale service. 

<b> Monthly rate . Either (1) 8 V* 
mills per kilowatt-hour for use through 
Project furnished and maintained sub¬ 
station facilities; or <2> mills per 
ki!ow f att-hour for use through customer 
furnished and maintained substation 
facilities. 

<c) Minimum bill . The minimum bill 
shall be $1.00 per month per kilowatt of 
billing demand. 

<d) Billing demand. The billing de¬ 
mand for a month shall be the contract 
demand or the actual demand for that 
month whichever is the greater. 

(e) Contract demand . Each customer 
shall state the number of kilowatts 
which the customer expects to require 
(Continued on p. 9200) 
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and desires to reserve for his service. 
This quantity is called the contract de¬ 
mand. The contract demand shall apply 
lor not less than eight (8) months of the 
year. During the remainder of the year 
the customer may elect to reduce his 
contract demand to not less than 25 
kilowatts on this schedule, arrange for 
power under another rate schedule, or 
disconnect his facilities. 

if) Actual demand. The actual de¬ 
mand for any month shall be the aver¬ 
age amount of power used during the 
Period of fifteen consecutive minutes 
when such average is the greatest for 
the month as determined by suitable 
meters or. if meters are unavailable or 
inoperable, the actual demand shall be 
the connected load or such portion of 
the connected load as the Project Engi¬ 
neer may determine to be appropriate 
based on available information as to the 

istomcr’s use of connected load or from 
check metering. 

<g) Substation faculties. Substation 
facilities shall be considered to include 
high voltage safety and isolating equip¬ 
ment. transformers, and substation 
structures. Normal utilization voltages 
*haU be 240 volts. 480 volts, 2,400 volts 
or such primary distribution voltages as 
may be available. Measurement of 
power and energy used will be at second¬ 
ary voltages. 

IP. R. Doc. 58-9970; Piled. Nov. 28. 1958; 

11:30 a. m l 


TITLE 5—ADMINISTRATIVE 
PERSONNEL 

Chapter I—Civil Service Commission 

Part 6—Excrmows Prom tiie 
Competitive Service 

DEPARTMENT OE THE INTERIOR 

Effective upon publication in the Fed- 
tJUL Register, paragraph <e> (1) of 
5 6.110 is amended as set out below. 

16.110 Department of the Interior 
• • • 

f e) Office of Territories. (1) Until 
December 31.1959. all positions in Alaska 
to the Alaska Railroad and four techni¬ 
cal positions in the Alaska Railroad 
Office in Seattle. Washington. 


<n. 8 . 1753, sec. 2. 22 Stat. 403. as amended; 
5 V . 8. C. 631, 633) 

United States Civil Serv¬ 
ice Commission. 

[seal! Wm. C. Hull, 

Executive Assistant. 

|F. R. Doc. 50-9907; FUed, Nov. 28. 1968; 
8:50 a.m.] 


Part 6—Exceptions From the 
Competitive Service 

general services administration 

Effective upon publication in the Fed¬ 
eral Register, the headnote of para¬ 
graph (e) of 5 6.333 is redesignated to 
read ‘'Defense Materials Service.” 

(R S. 1753. sec. 2. 22 Stat. 403, aa amended; 
5 D. S. C. 631. 633) 

United States Civil Serv¬ 
ice Commission. 

(seal! Wm. C. Hull. 

Executive Assistant. 

[F. R. Doc. 58-9809; Filed. NoV. 28. 1958; 
8 48 A.m 1 


TITLE 32—NATIONAL DEFENSE 

Chapter I—Office of the Secretary of 
Defense 

Subchapftr A—Armed Service* Procurement 
Regulation* 

|Arndt 37) 

Miscellaneous Amendments 

The following miscellaneous changes 
have been made to this subchapter: 

Part 1—General Provisions 

SUBPART A— INTRODUCTION 

Section 1.104 has been revised to 
clarify the objective of this subchapter 
and to state the policy on Departmental 
implementation. Section 1.104. as re¬ 
vised, reads as follows: 

f 1,104 Content of subchapter. This 
subchapter will contain policies and pro¬ 
cedures relating to the procurement of 
supplies and services and Is designed'to 
achieve maximum uniformity through¬ 
out the Department of Defense. Hence, 
implementation of this subchapter by 
the Military Departments should be kept 
to a minimum. This subchapter will be 
amended, from time to time, to set forth 
improved procedures which reduce con¬ 
tract preparation time, simplify and 
standardize contract forms within the 
Department of Defense, and Improve the 
contracting process by standardizing 
procedures and instructions. 

subpart g—small business concerns 

Section 1.700 has been revised to set 
forth the applicability of Part 1. Subpart 
O. 

Section 1.706-2 has been revised to 
clarify the policy on sct-asldes when the 
item to be purchased is on a Qualified 
Products List, and to eliminate the sole 
source small business situation from the 
list of factors which, standing alone, pro¬ 
vide insufficient cause for disapproving 
sct-asldes. Section 1.706-7 has been re¬ 


vised to achieve consLstency with DD 
Form 350 instructions which prescribe 
10 U. S. C. 2304 (a) (l) as the only au¬ 
thority to be cited in case of unilateral 
determinations. Sections 1.700. 1.706-2, 
1.706-6 (d), and 1.706-7. as revised, read 
as follows: 

f 1.700 Scope of subpart. To imple¬ 
ment the Small Business Act of 1953, 
as amended, and the Armed Services 
Procurement Act. as amended, this sub¬ 
part sets forth (a) policy with reference 
to small business concerns, (b) policy 
governing relationship with the Small 
Business Administration. <c> small 
business set-aside procedures, and (d) 
the Defense Small Business Subcontract¬ 
ing Program. This subpart applies only 
in the United States, its Territories, its 
possessions, and Puerto Rico. 

5 1.706 Set-asides for small business. 

• • • • • 

$ 1.706-2 Review of SBA set-aside 
proposals. Upon a recommendation of 
an SBA representative that a procure¬ 
ment. or portion thereof, be set aside 
for small business, the contracting officer 
shall promptly either (a) concur in the 
recommendation, or (b) disapprove, 
stating in writing his reasons for disap¬ 
proval. The SBA representative shall be 
allowed two working days to appeal any 
such disapproval to the head of the pur¬ 
chasing activity or his designee for final 
decision. Contracting officers shall not 
consider any one of the following factors, 
standing alone, as sufficient cause for dis¬ 
approving a set-aside recommended by 
an SBA representative: 

<1) A large percentage of previous 
procurements of the item in question has 
been placed with small business con¬ 
cerns; 

(2) The item to be purchased is on a 
Planned Procurement List or under the 
Production Allocation Program; except 
that a total set-aside shall not be author¬ 
ized when one or more large business 
Planned Producers hold valid Tentative 
Schedules of Production <DD Form 406> 
for the item unless it has been confirmed 
that none of such Planned Producers 
desires to participate in the procure¬ 
ment; 

<3) The item to be purchased is on a 
Qualified Products List; except that a 
total set-aside shall not be authorized 
when the products of one or more large 
businesses are on the Qualified Products 
List unless it has been confirmed that 
none of such large businesses desires to 
participate in the procurement; 

<4> A period of less than thirty days 
from date of Issuance of Invitations for 
Bids or Requests for Proposals is pre¬ 
scribed for the submission of the bids or 
proposals; or 

(5) Small business concerns are re¬ 
ceiving a fair proportion of the total 
contracts for supplies and services, 

5 1.706-6 Partial set-asides . • • • 

id) After the entire non-set-aside 
portion has been awarded, procurement 
of the set-aside portion shall in all in¬ 
stances be effected by conventional nego¬ 
tiation. The negotiation shall be con-, 
ducted only with those bidders or offeror* 
who have submitted bids or initial pro-J 
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posals on the non-set-aside portion at a 
unit price no greater than 120 percent 
of the highest award made on the non- 
set-aside portion and who are deter¬ 
mined to be responsible prospective con¬ 
tractors for the set-aside portion of the 
procurement. Negotiation shall be con¬ 
ducted with such small business concerns 
tn the order of their bids or proposals on 
the non-set-aside portion beginning 
with the lowest responsive bid or Initial 
proposal. Multiple awards shall be made 
wheie appropriate. In conducting nego¬ 
tiations for the set-aside portion, only 
the unit price of the contracts awarded 
on the non-set-aside jwrtion may be dis¬ 
closed. Contracts for the set-aside 
portion shall be at prices determined as 
follows: 

<1> When the procurement of the 
non-set-aside portion has resulted in one 
contract only, or in multiple awards all 
at the same price, any awards for the 
set-aside portion shall be made at the 
unit price of the non-set-aside portion; 
or 

<2» When the procurement of the 
non-set-aside portion has resulted in 
multiple aw r ards at different unit prices, 
any awards for the set-aside portion 
shall be made at the highest unit price 
of the non-set-aside portion. 

• • • • • 

3 1.706-7 Contract authority. Con¬ 
tracts for total or partial set-asides, 
whether entered Into by conventional 
negotiation (see 33 1.706-5 <b) and 

1.700-6 td»> or by ‘'Small Business Re¬ 
stricted Advertising" isee 8 1.700-5 <b)), 
shall cite as authority 10 U. S. C. 2304 
(a> (17) and section 214. Small Business 
Act of 1953. as amended. In the base of 
a Joint determination, or 10 U. S. C. 2304 
(a» «1». in the case of a unilateral deter¬ 
mination (see 5 3.201-2 <b) (2)). 

<R 8. 101. BOC 2202. 70A SUt. 120; 5 U S. C. 
22. 10 U. srer 2202) 


Part 3—Procurement by Negotiation 

SUBPART A—USE OF NEGOTIATION 

Section 3.100-3 (a) has been revised to 
exempt subsistence items from the re¬ 
quirement for the contracting officer to 
give uotice to unsuccessful offerors that 
their proposals were not accepted. The 
introductory text of 3 3.100-3 ta> il>. as 
revised, reads as follows: 

3 3 106 Dissemination of procurement 
information. 

• • • • • 

f 3 100-3 Award information to un¬ 
successful offerors. <a> Notice to unsuc¬ 
cessful offerors . < l j Promptly after 
making all awards in any procurement in 
excess of $10,000, the contracting officer 
shall give written notice to the unsuc¬ 
cessful offerors that their proposals were 
not accepted, except where the contract 
Is exclusively for experimental, develop¬ 
mental. or research work, or for sub¬ 
sistence. or is negotiated pursuant to title 
10. United States Code, section 2304 (a) 
(4). (5). or (6) (sec 8 3.204, 5 3.205. 
or 3 3.206); or Is negotiated with a 
foreign supplier when only foreign 
sources of supplies or services have been 
sotlc ted. Such notice shall also Include: 
• • • • • 


RULES AND REGULATIONS 

SUBPART B—CIRCUMSTANCES PERMITTING 
NEGOTIATION 

1. The cross reference In $ 3.210-3 lias 
been changed from 3 3.218 to 8 3.217. 
Section 3.210-3, as revised, reads as 
follows: 

$ 3.210-3 Limitation. The authority 
of 8 3.210 shall not be used when nego¬ 
tiation is authorized by any other 
authority set forth in 85 3.201 through 
3.217. except that this authority shall be 
used in preference to 5 3.212. The 
authority contained in 8 3.210-2 (m) 
shall not be used in procurements in ex¬ 
cess of $50,000 unless its use Is approved 
in advance at a level higher than the 
contracting officer. Every contract that 
is negotiated under the authority of 
8 3.210 shall be accompanied by a signed 
statement of the contracting officer 
justifying its use. and indicating, in 
addition, whether the price, rate, or 
charge Is fixed by Law or regulation; and 
a copy of such statement shall be sent to 
the General Accounting Office with a 
copy of the contract negotiated and exe¬ 
cuted hereunder. 

2. Section 3.210-2. authorizing the use 
of industrial mobilization projects on the 
basis of active engineering alone, re¬ 
search alone, or development alone, has 
been revised to conform with the statu¬ 
tory requirement that such projects must 
have a combined basis of active en¬ 
gineering. research, and development. 
Section 3.210-2. as revised reads as fol¬ 
low's: 

8 3.216 Purchases in the interest 
of national defense or industrial 
mobilization. 

• • • • • 

8 3.210-2 Application, The authority 
of 8 3.216 may be used to effectuate such 
plans and programs as may be evolved 
under the direction of the Secretary to 
provide incentives to manufacturers to 
maintain, and keep active, engineering 
and design staffs and manufacturing 
facilities available for mass production. 
The following are illustrative of circum¬ 
stances with respect to which this au¬ 
thority may be used: 

(a) When procurement by negotiation 
is necessary to keep vital facilities or 
suppliers in business: or to make them 
available In the event of a national 
emergency; 

<b> When procurement by negotia¬ 
tion with selected suppliers is necessary 
in order to train them in the furnishing 
of critical supplies to prevent the loss of 
their ability and employee skills, or to 
maintain active engineering, research, 
and development work; or 

(c) When procurement by negotiation 
is necessary to maintain properly bal¬ 
anced sources of supply for meeting the 
requirements of procurement programs 
in the interest of industrial mobilization. 

SUBPART D—TYPES OF CONTRACTS 

3. Sections 3.402. 3.803. and 3.808-5 (d) 
have been revised to require contracting 
officers, contractors, and subcontractors 
to give consideration to converting their 
price-rcdetermlnation. time-and-mate- 
rial. labor-hour, and cost-reimbursement 
type contracts to a firm fixed price basis 


or to a type In which the performln 
party assumes a greater proportion of the 
risk at the earliest reasonable time, in 
accordance with the recommendation 
made by the Comptroller General in a 
Report dated March 20. 1958. Section 
3 805 has been revised to define "further 
negotiations" as "written or oral dis¬ 
cussiona", and to provide additional 
guidance with respect to when discus¬ 
sions will be held. Sections 3.402. 3.803. 
3.805 and 3.808-5 id). as revised, read os 
follows: 

8 3.402 Selection of contract type 
(a) The firm fixed-price contract shall 
be used unless, under the application 
and limitations contained in this sub- 
part, the use of another type of contract 
is more appropriate. However, the selec¬ 
tion of contract type is generally a 
matter for negotiation. The prope; 
selection of an appropriate type of con¬ 
tract is of primary importance in ob¬ 
taining fair and reasonable prices under 
all of the circumstances. The type of 
contract therefore has a direct effect 
upon the resulting price or cost to thr 
Government. Type of contract and 
pricing are interrelated and should be 
so considered together in negotiation, in 
accordance with the provisions of 8 3.803. 

(b) In determining the type of con¬ 
tract to be utilized, consideration should 
be given to such factors as: 

< 1) Type and complexity of the item; 

<2> Urgency of the requirement; 

(3) The period of contract perform¬ 
ance and the length of the production 
run; 

(4) Degree of competition present; 

(5) Difficulty of estimating perform¬ 
ance costs due to such factors as the lack 
of firm specifications, the lack of pro¬ 
duction experience, or the Instability of 
design; 

(6) Availability of comparative price 
data, or lack of firm market prices or 
wage levels; 

(7) Prior experience with the con¬ 
tractor; 

(8> Extent and nature of subcontract¬ 
ing contemplated; 

(9) Assumption of business risk: 

(10) Technical capability and finan¬ 
cial responsibility of the contractor; and 

<11) Administrative costs of both 
parties. 

Early agreement should be reached be¬ 
tween the Government and the con¬ 
tractor on the type of contract best 
suited to the procurement. 

<c> Except in the case of a firm fixed- 
price contract, contract files shall in¬ 
clude documentation to show the reasons 
why tiie particular contract type was 
utilized. 

SUBPART M—PRICE NEGOTIATION POLICIES 
AND TECHNIQUES 

8 3.803 Type of contract, (a) The se¬ 
lection of an appropriate contract type 
and the negotiation of prices are relate! 
and should be considered together 
8 3.402 lists some of the factors for this 
Joint consideration. The objective is to 
negotiate a contract type and price that 
Includes reasonable contractor risk and 
provides the contractor with the great¬ 
est Incentive for efficient and economical 
performance. When negotiations Huh- 
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cate the need for using other than a firm 
fixed price contract, there should be com¬ 
patibility between the type of contract 
selected and the contractor's accounting 

system. 

(b) In the course of a procurement 
program, a series of contracts, or a sin¬ 
gle contract running for a lengthy term, 
the circumstances which make for se¬ 
lection of a given type of contract at the 
outset will frequently change so as to 
make a different type more appropriate 
during later periods. In particular, the 
repetitive or unduly protracted use of 
cost-reimbursement type or time and 
materials contracts is to be avoided 
where experience has provided a basis 
for firmer pricing which will promote 
efficient performance and will place a 
more reasonable degree of risk on the 
contractor. Thus, in the case of a time 
and materials contract, continuing con¬ 
sideration should be given to converting 
to another type of contract as early in 
the performance period as practicable. 

I 3.805 Selection of offerors for nepo- 
tiation and award. <a> The normal pro¬ 
cure in negotiated procurements, after 
receipt of initial proposals, is to conduct 
such written or oral discussions as may 
be required to obtain agreements most 
advantageous to the Government. Nego¬ 
tiations shall be conducted as follows: 

11) Where a responsible offeror sub¬ 
mits a responsive proposal which, in the 
contracting officer’s opinion, is clearly 
and substantially more advantageous to 
the Government than any other proposal, 
negotiations may be conducted with that 
offeror only; or 

(2) Where several responsible offerors 
submit offers which are grouped so that 
a moderate change in either the price 
or the technical proposal would make 
any one of the group the most advanta¬ 
geous offer to the Government, further 
negotiations should be conducted with 
all offerors in that group. 

Whenever negotiations are conducted 
with more than one offeror, no indication 
shall be made to any offeror of a price 
which must be met to obtain further con¬ 
sideration. since such practice constitutes 
an auction technique which must be 
•voided. No information regarding the 
l umber or identity of the offerors par¬ 
ticipating in the negotiations shall be 
made available to the public or to any¬ 
one whose official duties do not require 
such knowledge. Whenever negotiations 
are being conducted with several offerors, 
while such negotiations may be conduct¬ 
ed successively, all offerers participating 
In such negotiations shall be offered an 
<quiiable opportunity to submit such 
pricing, technical, or other revisions in 
their proposals as may result from the 
negotiations. All offerors shall be in¬ 
formed that after the submission of final 
revisions, no Information will be fur¬ 
nished to any offeror until award has 
been made. 

<b> There arc certain circumstances 
where formal advertising is not possible 
and negotiation is necessary. In the 
conduct of such negotiations, where a 
ubstantial number of clearly competi¬ 
tive proposals has been obtained and 
where the contracting officer Is satisfied 
that the most favorable proposal is fair 
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and reasonably priced, award may be 
made on the basis of the initial proposals 
without oral or wTitten discussion: Pro¬ 
vided, That the request tor proposals 
notifies all offerors of the possibility that 
award may be made without discussion 
of proposals received and. hence, that 
proposals should be submitted initially 
on the most favorable terms, from a 
price and technical standpoint, which 
the offeror can submit to the Govern¬ 
ment. In any case where there Is uncer¬ 
tainty as to the pricing or technical 
aspects of any proposal, the contracting 
officer shall not make an award without 
further exploration and discussion prior 
to award. Also, when the proposal most 
advantageous to the Government in¬ 
volves a material departure from the 
stated requirements, consideration shall 
be given to offering the other firms which 
submitted proposals an opportunity to 
submit new proposals on a technical basis 
which is comparable to that of the most 
advantageous proposal: Provided. That 
this can be done without revealing to the 
other firms any information which is en¬ 
titled to protection under { 3.109. 

(c) A request for proposals may pro¬ 
vide that after receipt of initial technical 
proposals, such proposals will be evalu¬ 
ated to determine those which are 
acceptable to the Government or which, 
after discussion, can be made acceptable, 
and upon submission of prices thereafter, 
award shall be made to that offeror of an 
acceptable proposal who Is the low re¬ 
sponsible offeror. 

<d) The procedures set forth in para¬ 
graphs <a). (b) and (c) of this section 
may not be applicable in appropriate 
cases when procuring research and de¬ 
velopment, or special services (such as 
architect-engineer services) or when 
cost-reimbursement type contracting is 
anticipated. Award of a contract may 
be properly influenced by the proposal 
which promises the greatest value to the 
Government in terms of possible per¬ 
formance. ultimate productibility. 
growth potential and other factors 
rather than the proposal offering the 
lowest price or probable cost and fixed 
fee. * 

(e) Whenever in the course of nego¬ 
tiation a substantial change is made in 
the Government's requirements, for ex¬ 
ample. Increases or decreases in quan¬ 
tities or material changes in the delivery 
schedules, all offerors shall be given an 
equitable opportunity to submit revised 
proi>osals under the revised require¬ 
ments. 

i 3.808 Pricing techniques. 

• • • • • 

l 3.808-5 Subcontracting . • • • 

<d) When the prime contract Is not 
to be placed on a firm fixed-price basis,* 
review of subcontracts prior to place¬ 
ment may be desirable since the ultimate 
cost to the Government will depend in 
part on subcontract prices and perform¬ 
ance. Prime contract provisions requir¬ 
ing advance notification, review, or 
approval of subcontracts shall be consist¬ 
ent with the type of contract and the 
conditions applicable to its use as de¬ 
scribed in subpart D of this part. For 
example. If the contract Is on a firm 
fixed-price basis except for a clause per¬ 
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mitting price escalation resulting from 
cost increases for certain materials, the 
prune contract may limit the contracting 
officer's right of review to subcontracts 
for materials covered by the escalation 
clause. In the case of cost-reimburse¬ 
ment type contracts, advance notifica¬ 
tion. prior consent, or approval of 
subcontracts is required as set forth in 
$ 7.203-8 of this chapter. Contract pro¬ 
visions requiring advance notification to 
the contracting officer of proposed sub¬ 
contracts for materials, components, and 
other purchases may be appropriate both 
for information as to sources and prices 
and to provide an opportunity for review 
and for approval or objection by the con¬ 
tracting officer prior to award of the sub¬ 
contracts. Such provisions are particu¬ 
larly necessary when: 

(1) The prime contractor's purchasing 
policy and system or performance there¬ 
under are considered Inadequate ; 

(2) Subcontracts. are for items for 
which there is no cost information or for 
which the proposed prices appear un¬ 
reasonable, and the amounts involved 
are substantial; 

(3) Close working arrangements or 
other business or ownership affiliations 
exist between the prime and the subcon¬ 
tractor which may preclude the free use 
of competition or result In higher sub¬ 
contract prices than would otherwise be 
obtained; 

(4) A subcontract Is being proposed 
at a price less favorable than that which 
has been given by the subcontractor to 
the Government, all other factors such 
as manufacturing period and quantity 
being comparable; or 

(5) A subcontract is to be placed on 
a price redetermination, fixed-price in¬ 
centive. time and material, or cost-reim¬ 
bursement basis. 

The contract provisions relating to 
subcontracts should be consistent with 
the amount and character of subcontract 
work and with the over-all character of 
the prime contract, involving the Gov¬ 
ernment to the minimum extent practi¬ 
cable In the contractor's exercise of man¬ 
agement responsibility, but giving rea¬ 
sonable assurance that the Government 
is receiving the greatest practicable re¬ 
turn for Its expenditure. Provisions in 
prime fixed-price contracts relating to 
subcontract review’ may. as appropriate, 
be confined to one major subcontract; to 
certain classes of subcontracts; may set 
a floor above which advance approval of 
proposed subcontracts may be required 
before placement; or may be tailored to 
cover unusual or particular circum¬ 
stances. In those instances where a 
contractor's purchasing system has been 
deemed adequate, review of subcontracts 
generally may not be necessary. How¬ 
ever. contracting officers shall conduct 
periodic reviews of the application of the 
system to insure conformance therewith. 
In instances where subcontracts have 
been placed on a cost-reimbursement or 
time and materials basis, contracting of¬ 
ficers should be skeptical of approving 
the repetitive or unduly protracted use of 
such types of subcontracts and should 
follow the principles of } 3.803 (b). 

<n. 8 181. Btc. 2202. 70A Stat. 120; 5 U. 8. O. 
22, 10 U. 8. C. 2202) 
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RULES AND REGULATIONS 


Part 7—Contract Clauses 

The Notice to the Government of 
Labor Disputes clause has been revised to 
secure agreement of subcontractors to 
notify prime contractors concerning 
labor disputes. Applicability instruc¬ 
tions have been added and the clause re¬ 
located from 5 7.105-3 to 7.104-4 to make 
use of the clause mandatory in specific 
types of contracts. Correlative changes 
have been.made in 85 7.204-4 and 7.204-3. 
A new Limitation on Withholding of 
Payments clause has been added as 
5 7.104-21 and cross-referenced in 
5 7.204-18. The purpose of this clause, 
to be Inserted in contracts containing 
more than one provision authorizing the 
Government to withhold, pending the 
occurrence of certain events, payments 
which otherwise might be due, is to pro¬ 
vide that such provisions are not to be 
pyramided, but that the maximum au¬ 
thorized withholding at any one time 
shall be that maximum amount author¬ 
ized by any one of such contractual pro¬ 
visions. 

I 7.104 Clauses to be used when ap¬ 
plicable. 

m • • • • 

8 7.104-4 Notice to the Government 
of labor disputes . Insert the clause set 
forth below in all contracts involving the 
furnishing or production of any item on 
the Department of Defense Master 
Urgency List and in any other contract 
of a class or kind which the Head of the 
Procuring Activity concerned determines 
to be appropriate for the use of such a 
clause. 

NOTICE TO THE OOVTRNM ENT OF LARGE DISPUTES 

(s) Whenever the Contractor has knowl¬ 
edge that any actual or potential labor dis¬ 
pute U delaying or threatens to delay the 
timely performance of this contract, the 
Contractor shall Immediately give notice 
thereof. Including all relevant Information 
with respect thereto, to the Contracting 
Officer. 

(b) The Contractor agrees to Insert the 
subiLance of this clause Including this para¬ 
graph <b). In any subcontract hereunder as 
In which a labor dispute may delay the timely 
performance of this contract; except that 
each such subcontract shall provide that In 
the event its timely performance is delayed 
or threatened by delay by any actual or po- 
tenUal labor dispute, the subcontractor shall 
Immediately notify ita next higher tier sub¬ 
contractor. or the prime contractor, as the 
esse may be. of all relevant information with 
respect to such dispute. 

{ 7.104-20 Utilization of concerns in 
labor surplus areas . Insert the clause 
set forth below in ail fixed-price supply 
contracts, in amounts exceeding $5,000. 
except those contracts entered into with 
foreign contractors which are to be per¬ 
formed outside of the United States, its 
Territories, its possessions, and Puerto 
Rico. 

UTILIZATION OP CONCERNS IN LADOK SURPLUS 
AREAS 

It Is the policy of the Government to place 
supply contract* with suppliers who will 
perform such contracts substantially In 
areas of current labor surplu* where this can 
be dono, consistent with the efficient per¬ 
formance of the contract, at prices no higher 
than are obtainable elsewhere. The Con¬ 


tractor agrees to use its best efforts to place 
ll« subcontracts In accordance with this 
policy. In complying with the foregoing 
and with paragraph lb) of the clause of this 
contract entitled ••Utilization of Small Busi¬ 
ness Concerns" the Contractor in placing Its 
subcontracts shall observe the following 
order of preference: (i) small buiiiness con¬ 
cerns In labor surplus areas; (11) other 
concerns In labor surplus areas; (ill) small 
business concerns not in labor surplus areas. 

5 7.104-21 Limitation on withholding 
of payments, la) Except a* provided in 
paragraph <b> of this section, the follow¬ 
ing clause shall be inserted in contracts 
which Include more than one clause or 
Schedule provision authorizing the tem¬ 
porary withholding of amounts otherwise 
payable to the contractor for supplies 
delivered or services performed: 

LIMITATION ON WITHHOLDING OF PAYMENTS 

If more than one clause or Schedule pro¬ 
vision of this contract authorizes the tem¬ 
porary withholding of amount! otherwise 
payable to the Contractor for supplies de¬ 
livered or services performed, the total of the 
amounts so withheld at any one time ahall 
not exceed the greatest amount which may 
be withheld under any one such clause or 
Schedule provision at that time: Provided , 
That this limitation shall not apply to: 

(1) Withholdings pursuant to any clause 
relating to wages or hours of employees; 

(3) Withholdings not specifically (irovlded 
for by this contract; and 

(3) The recovery of overpayment*. 

<b) The clause set forth in paragraph 
(a) of this section is not required where: 

(1 > The contracting officer or the pro¬ 
curing activity determines that the with¬ 
holding limitation in the said clause is 
incompatible with the purpose of the 
particular withholding provisions in¬ 
volved; or 

(2) All of the contract clauses or 
Schedule provisions fin excess of one) 
which provide for the withholding of 
payments either Cl) are exempt from the 
limitations in the clause set forth in 
paragraph (a) of this section under the 
proviso thereof, or <ii> provide that their 
withholding provisions do not require 
any additional withholdings where the 
amounts required to be withheld under 
them is being withheld under other pro¬ 
visions of the contract. 

If it is determined that the withholding 
limitation In the clause set forth in para¬ 
graph <a) of this section is incompatible 
with the purpose of particular withhold¬ 
ing provisions, the said clause may be 
omitted or modified to make it inappli¬ 
cable to such withholding provisions. 

jVl05-3 (Revoked) 

2. The cross reference in $ 7.105-5 fb) 
has been amended to '*5 8.707 of this 
chapter” from ‘5 7.103-11.** 

SUBrART B—CLAUSES FOR COST-REIMBURSE¬ 
MENT TYPE SUPPLY CONTRACTS 

5 7.204 Clauses to be used when 
applicable . 

• • • • • 

5 7.204-3 Buy American Act . In ac¬ 
cordance with the requirements of 
9 6.104-5 of this chapter. Insert the clause 
set forth therein. 

5 7.2C4-4 Notice to the Government 
of labor disputes . Insert the clause set 


forth in 5 7.104-4 in all contracts involv¬ 
ing the furnishing or production of any 
item on the Department of Defense 
Master Urgency List and In any other 
contract of a class or kind which the 
Head of the Procuring Activity con¬ 
cerned determines to be appropriate for 
the use of such a clause. 

• • • • • 

5 7.204-18 Limitation on withholding 
of payments. In accordance with the 
instructions in 9 7.104-21, insert the con¬ 
tract clause set forth therein. 

5 7.205-3 l Revoked 1 

m S. 161, »ec 2202. 70A Stnt. 120; 5 U. 8. C 
22. 10U.6.C. 2202) 


Part 8—Termination of Contracts 

SUBPART C—ADDITIONAL PRINCIPLES AP¬ 
PLICABLE TO THE SETTLEMENT OF TERMI¬ 
NATED FIXED-PRICE CONTRACTS 

Section 8.302 (b> <20 > has been revised 
to make the overtime policy set forth in 
5 12 102 of this chapter applicable to cost 
determinations. Section 8.302 tb> (20». 
as revised, reads as follows: 

5 8.302 Statement of principles for 
consideration of costs. • • • 

(b> Specific examples of costs which 
may be included. • • • 

<20i Overtime premiums and shift 
premiums to the extent 'authorized and 
pursuant to policies set forth In 5 12.102 
of this chapter. 

<R. 8. 161, EEC 2202. 70A Stnt. 120; 5 U 8. C 
22, 10 U. S. C. 2202) 


Part 11—Federal. State and Local Taxes 

SUB PART A—FEDERAL EXCISE TAXES 

1. The word "Military" has been in¬ 
serted before '‘Department’* in 5 11.102- 
10 ( 2 ). 

2. Sections 11 103, 11.105, 11 201. and 
11.202 have been revised to reflect that 
certain taxes on the transportation of 
property < including coal and oil by pipe¬ 
line* are repealed, as stated in Public 
Law 85-475. Inasmuch as the legislation 
is effective, with respect to amounts paid 
for such transportation, on and after 
August 1. 1958, the changes to the above 
cited sections are effective immediately 

5 11.103 Excise taxes on facilities and 
services . Chapter 33 of the Internal 
Revenue Code (which supersedes Ch 30. 
I. R. C. 1939). implemented by Treasury 
Regulation 42. imposes excise taxes on 
certain facilities and services. Including 
communications, and transportation of 
persons. In general, the tax is based on 
the amount paid for the service, and is 
imposed upon the person paying for the 
service. As used throughout this para¬ 
graph the term "United States.** when 
used in a geographical sense, means the 
States, the Territories of Alaska and 
Hawaii, and the District of Columbia 
and the term "continental United 
States'* means the existing 43 States and 
the District of Columbia. 

5 11.103-3 l Deleted! 
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i 11.103 Selective list o/ supplies and services subject to Federal excise taxes. 


Scrpplioa and Servlet* 


!.R C ,10W 

(»C.S. 
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SUB PART B—EXEMPTIONS PROM FEDERAL 
rxnsr TAXES 

f 11.201 Supplies for exportation or 
shipment to a possession or to Puerto 
Jtico. Exemption is available from the 
retailers* and manufacturers* excise 
taxes on the sale of supplies for export 
or for shipment to a possession of the 
United States, or to Puerto Rico. 

I 11.202 Supplies and services for the 
exclusive use of the United States . By 
virtue of act‘on taken by the Secretary 
of the Treasury, pursuant to section 4293 
of the Internal Revenue Code, exemption 
is available, and shall be obtained from 
the following Federal excise taxes to the 
extent indicated: 

(a) Tax on communication services 
and facilities (see 811.103-1) furnished 
directly to the United States (as dis¬ 
tinguished from being furnished to a 
Government contractor) and paid for di¬ 
rectly by the Government, which exemp¬ 
tion is obtained without any exemption 
certificate; and 

<b> Tax on transportation of persons 
<sce 8 11.103-2) for transportation fur¬ 
nished the United States upon a Govern¬ 
ment transportation request, which ex¬ 
emption is obtainable by use of such 
transportation request 

The word '’Military** has been inserted 
before ''Department** in 6 11.203(b). 

<H S. 101* tec. 2202. 70A Stat 120; 6 U. S. C. 
*2. 10 U. S. C. 2202) 


Part 12— Labor 

Cross references in U 12.102-3 Cc) and 
12 102-5 have been revised to clarify the 
allowability of certain overtime premi¬ 
ums and shift premiums incurred by 
contractors without prior approval. 
Sections 12.102-3 (c> and 12.102-5, as 
revised* now read as follows: 

I 12.102-3 Procedures. • • • 

<c> All contracts, other than firm 
fixed-price contracts or fixed-price con¬ 
tracts with escalation (which do not pro¬ 
vide for any labor escalation), shall 


provide that payment of overtime pre¬ 
miums and shift premiums shall be 
allowed, or considered in pricing, only to 
the extent approved in accordance with 
8 12.102-4, or as provided in $ 12.102-5. 

8 12.102-5 Exceptions. Section 
12.102^4 does not apply to overtime pre¬ 
miums or shift premiums which arc paid 
for work; 

(a) Necessary to cope with emergen¬ 
cies such as those resulting from acci¬ 
dents, natural disasters, or breakdowns 
of production equipment, or occasional 
production bottlenecks of a sporadic 
nature: 

(b) By indirect labor employees such 
as those performing duties in connection 
with administration, protection, trans¬ 
portation, maintenance, standby plant 
protection, operation of utilities, or 
accounting: 

(c) In the performance of tests, indus¬ 
trial processes, laboratory procedures, 
loading or unloading of transportation 
media, and operations in flight or aflor t, 
which are continuous in nature and 
cannot reasonably be interrupted or 
otherwise completed; or 

(d) Which will result in lower over-all 
cost to the Government. 

However, the cost of such overtime 
premiums or shift premiums may be al¬ 
lowed. or considered in pricing (on the 
same basis as other indirect costs) only 
to the extent the amount thereof is rea¬ 
sonable and properly allocable to the 
work involved. 

<R. 8. 161. sec. 2202. 70A 8tot 120. 5 U. 5. C. 
22. 10 U. 8. C. 2202) 


Part 13— Government Property 

Subparts A. D, and P of Part 13 have 
been revised to implement Defense Mo¬ 
bilization Order VTI-4. and to effect other 
clarifications. The new procedures re¬ 
sult in essentially these changes: <i) 
Where rent is not charged for the use of 
Government facilities, such information 
is to be documented in the appropriate 


contract or contract files. (2) production 
equipment, as specified in § 13.603. is to 
be charged for on a “time available or 
authorized for use** basis, which time is 
as agreed to between the Government 
and the contractor, and (c) a procedure 
designed to attain greater uniformity is 
established in 5 18.601-2 (c) for applying 
rental charges and computing allocable 
charges to bo waived: 98 13.101-5, 
13.303. and 13.504 have been modified 
to reflect the revised definition of special 
tooling which limits the use to needs 
peculiar to the Government. 

8 13.101 Definitions. As used In this 
part, the following terms have the mean¬ 
ing stated below: 

8 13.101-1 Property. Property in¬ 
cludes all physical property, both real 
and personal. For the purpose of this 
part, it consists of and is treated under 
three separate categories—material, spe¬ 
cial tooling, and industrial facilities. 

8 13.101-2 Government property . 
“Government property** means all prop¬ 
erty owned by or leased to the Govern¬ 
ment, including property acquired by the 
Government under the terms of a con¬ 
tract: except that property to which the 
Government has acquired a lien or title 
solely as a result of partial, advance or 
progress payments shall not for the pur¬ 
pose of this part be classified ns Govern¬ 
ment property. With this exception. 
Government property includes both Gov¬ 
ernment-furnished property and con¬ 
tractor-acquired property as defined be¬ 
low: 

(a) “Government-furnished property** 
Is property in the possession of or ac¬ 
quired directly by the Government and 
delivered or otherwise made available to 
the contractor; and 

<b> “Contractor-acquired property** is 
property procured or otherwise provided 
by the contractor for the performance of 
a contract, pursuant to the terms of 
which title is vested in the Government. 

The term “provide**, as used in the con¬ 
text of such phrases as “Government 
property provided to the contractor** and 
“Government-provided property.'* is in¬ 
tended to Include both Government-fur¬ 
nished property and contractor-acquired 
property. 

8 13.101-3 Contractor-fumishcd prop¬ 
erty. “Contractor-furnished property** 
means all property used by the con¬ 
tractor in the performance of a contract* 
other than Government property. 

813 1014 Material “Material** 
means such property which may be in¬ 
corporated into or attached to an end 
product to be delivered to the Govern¬ 
ment or which may be consumed or ex¬ 
pended in the performance of a contract. 
It includes, but is not limited to. raw and 
processed material, parts, components, 
assemblies, and small tools and supplies 
which may be consumed in normal use 
during the life of the contract. 

8 13.101-5 Special tooling . “Special 
tooling** means all Jigs, dies, fixtures, 
molds, patterns, special tape, special 
gauges, special test equipment, other 
special equipment and maufacturing 
aids, and replacements thereof, acquired 
or manufactured by the contractor for 
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use In the performance of this contract, 
which are of such a specialized nature 
that, without substantial modification or 
alteration, their use is limited to the pro¬ 
duction of such supplies or parts thereof, 
or the performance of such services, as 
are peculiar to the needs of the Govern- 
ment. The term does not include: (a> 
Items of tooling or equipment heretofore 
acquired by the contractor, or replace¬ 
ments thereof, whether or not altered or 
adapted for use in the performance of 
this contract, <b> consumable small tools, 
or (c) general or special machine tools, or 
similar capital items. 

1 13.101-6 Industrial facility. "In¬ 
dustrial facility’* means property, other 
than material and special tooling, of use 
for the performance of a contract or sub¬ 
contract, including real property and 
rights therein, buildings, structures, im¬ 
provements. and plant equipment. 

I 13.101-7 Industrial property. "In¬ 
dustrial property," as distinguished 
from military property, means any con¬ 
tractor-acquired or Government-fur¬ 
nished property, including materials, 
special tooling, and industrial facilities 
furnished or acquired in the performance 
of a contract or subcontract. 

8 13.101-8 Non-severable industrial 
facility. "Non-severable industrial facil¬ 
ity” means an Industrial facility which, 
after erection or installation, cannot be 
removed without substantial loss of value 
or damage thereto, or to the premises 
where Installed. 

8 13.101-9 Plant equipment. "Plant 
equipment” means personal property of 
a capital nature (consisting of machin¬ 
ery. equipment, furniture, vehicles, ma¬ 
chine tools, accessory and auxiliary 
items, and other production equipment, 
but excluding special tooling) used or 
capable of use In the manufacture of 
supplies or in the performance of services 
or for any administrative or general 
plant purpose. 

$13.101-10 Production equipment. 
"Production equipment" means those 
items of plant equipment located within 
a manufacturing, processing, assembly or 
service establishment and used for cut¬ 
ting, abrading, grinding, shaping, form¬ 
ing, Joining, measuring, testing, heating 
or treating production materials or work 
In process. 

5 13.101-11 Machine tools. "Machine 
tools” mean those items of production 
equipment which are power-driven, non¬ 
portable machines used for cutting, 
abrading, grinding, shaping or forming 
metal. 

3 13.101-12 Accessory item. "Acces¬ 
sory item” means an item which fa¬ 
cilitates or enlumces the operation of 
plant equipment but which is not essen¬ 
tial for its operation, such as remote 
control devices. 

3 13.101-13 Auxiliary item. "Auxili¬ 
ary item” means an item without which 
the basic unit of plant equipment cannot 
operate, such as motors for pumps and 
machine tools. 

$ 13.101-14 Salvage. "Salvage” 
means property recoverable for further 
use or which, because of its worn, dani- 
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aged, deteriorated, or incomplete condi¬ 
tion, or specialized nature, has no rea¬ 
sonable prospect of sale or use as 
serviceable property without major re¬ 
pairs or alterations but which has some 
value in excess of its scrap value. 

3 13.101-15 Scrap. "8crap” means 
property in such condition that It has no 
reasonable prospect of being sold except 
for the recovery value of its basic ma¬ 
terial content. 

I 13.101-16 Facilities contract. "Fa¬ 
cilities contract” means a contract under 
which industrial facilities are provided 
by the Government for use in connection 
with the performance of a separate con¬ 
tract or contracts for supplies or 
services. 

3 13.101-17 Educational or other non - 
profit organization. "Educational or 
other nonprofit organization” means any 
conx>raLion. foundation, trust, or insti¬ 
tution operated for scientific or educa¬ 
tional purposes, not organized for profit, 
no part of the net earnings of which 
inures to the profit of any private share¬ 
holder or individual. 

3 13.102 General policy. 

• • m • • 

3 13.102-3 Facilities, (a) It Is the 
general policy of the Department of De¬ 
fense that contractors will furnish all 
facilities required for the performance 
of Government contracts. However, 
subject to and within the limitations of 
existing authority, facilities may be pro¬ 
vided by the Government for use by con¬ 
tractors when such providing is 
considered necessary to meet essential 
production or program schedules, or 
when otherwise considered by the Secre¬ 
tary concerned to be in the best interest 
of the Government. Before any Gov¬ 
ernment facilities are furnished to a con¬ 
tractor. careful consideration must be 
given to the full utilization of subcon¬ 
tractors possessing adequate and avail¬ 
able capacity to meet military produc¬ 
tion requirements. 

<b) Each contract, lease, or other 
agreement which provides Government- 
owned Industrial facilities (!) shall re¬ 
quire periodic payment or credit of rent 
or use charge, or (2) where such facili¬ 
ties are provided by the Government 
without charge, (l) shall provide that no 
charge for the use of such facilities shall 
be included in the price or prices of 
Government supply or sendee contracts 
for which such facilities are used and, 
(li) shall be documented to show the 
supply and service contracts for which 
such facilities are used on the basis of 
no charge being made in the supply or 
service contract price or prices. The 
agreement shall specify rental or use 
charge as a periodic dollar amount or, 
w here this is inappropriate under the cir¬ 
cumstances. it shall set forth the method 
of computing the amount due. In any 
case where transportation or installation 
costs are borne by the Government, 
such costs shall, for purpose of deter¬ 
mining the rental payment, be added to 
the "acquisition cost” of the facilities in 
accordance with 3 13.601-2. In pricing 
supply and service contracts for which 
the use of such facilities is authorized on 
a no-charge basis, care must be taken to 


screen out any element of cost—whether 
direct or indirect—on account of rentals 
charged for such facilities under other 
supply or service contracts. 

. 6UDPART a—MATERIAL 

The word "Military” has been inserted 
before "Department” in 33 13.200, 13201, 
13.202, and 13.203. 

fUJOPAKTC—SPECIAL TOOLING 

1. The word "Military” has been in¬ 
serted before "Department” in 3 13.301. 

2. The article "or” has been inserted 
between paragraphs la) and (b) of 
8 13.302. 

3. Section 13.303 lias been revised to 
read as follows: 

3 13.303 Fixed-price procurement — 
general policy on acqutrhig special tool¬ 
ing. In deciding whether special tooling 
should be acquired by the Govemnn nt 
as a separate end item under the con¬ 
tract or Schedule, or In exercising the 
Government’s rights under the special 
tooling clause set forth in 5 13.504. the 
contracting officer shall take Into con¬ 
sideration the following factors: 

(a) The current or probable future 
need of the Government for the items of 
special tooling involved; 

(b) The residual value of such items; 

(c> Administrative and other expeme 

incident to preparation, handling and 
storage of such items; 

(d) The probable cost of reproduction 
of such items in event of future 
procurement; 

(e) The probable cost of making Nuch 
items available in the event of future 
procurement, ar.d the probable reduction 
in price of such future procurement; and 

if) The amount offered by the con¬ 
tractor for the right to retain such items. 

4. The word "Military" has been In¬ 
serted before "Department" in 38 13.305 
and 13.306. In addition, the words “as 
amended” have been added to the refer¬ 
ence, in 3 13.300, to the Federal Property 
and Administrative .Services Act of 1949. 

SUBPART D—INDUSTRIAL FACILITIES 

8 13.407 /tight of contractor to use. 
(a) (D Each facilities contract shall 
limit the right of tjio contractor to use 
the industrial facilities to the perform¬ 
ance of the contracts and subcontracts 
specified or otherwise identified in the 
facilities contract or added thereto by 
amendment. Where a facilities con¬ 
tract authorizes the use of industrial 
facilities in the performance of contracts 
entered into by formal advertising, the 
facilities contract shall specify a cash 
rental to be paid in such cases. F&ciliue* 
contracts may authorize the use of In¬ 
dustrial facilities witliout charge in the 
performance of contracts other than 
those entered into by formal advertising 
if— 

<i) The user Is not thereby placed in a 
favored competitive position; and 

<U> The Government receives ade¬ 
quate consideration through reduced 
cost for supplies or service3 or otherwise 
(see 8 13.601-1). Such reduced cost may 
be established in the initial negotiation 
of new* contracts, or by the readjustment 
of prices (including fixed-fees and allow¬ 
able costs) of existing contracts, or by 
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price redetermination in the case of 
negotiated fixed-price contracts where 
the saving to the contractor cannot be 
accurately forecast. 

(2) Where a facilities contract au¬ 
thorizes the use of industrial facilities 
without charge to perform subcontracts, 
it is likewise important to assure that the 
waiver of a use charge is consistent with 
the requirements that (i> the subcon¬ 
tractor is not thereby placed in a favored 
competitive position and <ii> the Gov¬ 
ernment receives adequate consideration 
U irough reduced cost for the supplies or 
services or otherwise (see $13,601-1); 
therefore, the use of industrial facilities 
without charge to perform a particular 
subcontract shall not be authorized un¬ 
less the contracting officer determines 
that these requirements are met. 

<b> When use without charge to the 
contractor is not authorized by para¬ 
graph (a> of this section or is not advis¬ 
able because of the competitive aspect, 
administrative difficulties, or other con¬ 
siderations, the contract shall require 
the contractor to pay a fair and reason¬ 
able use charge. Such fair and reason¬ 
able use charge shall be established on 
the basis of sound commercial practice. 
Including any prevailing commercial 
rates, and shall be such as to prevent the 
contractor from obtaining an unfair 
competitive advantage by reason there¬ 
of. The use charge for production 
'viuipment and for other personal prop¬ 
erty and equipment constituting indus¬ 
trial facilities shall conform to the rates 
prescribed in $ 13.601. 

A facilities contract may also pro¬ 
vide that the contractor may be au- 
tlmrlzed by the contracting officer to 
make Incidental use of all or part of the 
facilities covered by the contract for 
work other than for an agency of the 
l> partment of Defense. However, where 
a facilities contract is no longer required 
in connection with the performance of 
a Government contract or contracts, it 
shall not be continued solely for the 
purpose of authorizing commercial use of 
all or any part of the facilities covered by 
the facilities contract. The rental rates 
applicable to Government facilities as 
Provided in $ 13.601, shall apply to facili¬ 
ties furnished under a facilities contract 
for the period that such facilities arc au¬ 
thorized for use for commercial purposes. 

I 13.413 Termination of facilities 
contracts. 

113.413-1 Termination by the Gov - 
eminent, (a) Each facilities contract 
shall provide that the Government shall 
have the right, upon notice, to terminate 
such contract with respect to all or any 
part of the facilities covered thereby, or 
to terminate or limit the contractor's 
right to use any or all of such faculties. 
Provisions for equitable adjustment 
should be made In supply or service con¬ 
tracts which may be affected by such 
termination or limitation of right to use. 

<b> A faculties contract shall be ter¬ 
minated by the Department concerned 
when the faculties covered thereby are 
Iu> longer required for the performance 
of Government contracts, unless such 
termination is detrimental to the Gov¬ 
ernment's Interest. The contractor shall 
aot be granted the unilateral right, at 
No. 233- 2 


its election, to extend the time during 
which the contractor is entitled to use 
the equipment provided under the facili¬ 
ties contract. 

SUBFART t—CONTRACT CLAUSES 

$ 13.504 Special tooling clause for 
fixed-price contracts. The following 
clause shall be used in fixed-price con¬ 
tracts for supplies or services (except 
contracts for experimental, develop¬ 
mental, or research work) for the per¬ 
formance of which the contractor 
furnishes special tooling, under the con¬ 
ditions art forth In $ 13.302 (b) (!). 
but is not for use in contracts in which 
special tooling is called for as a separate 
item in the Schedule (see $ 13.302 (a)). 

ariCCUL TOOLING 

(a) The term ••special tooling*, as used in 
thU clause, means all Jigs, die*, fixtures, 
molds, patterns, special taps, special gauges, 
special teat equipment, other special equip¬ 
ment and manufacturing aids, and replace¬ 
ments thereof, acquired or manufactured by 
the Contractor for use in the performance of 
this contract, which are of such a specialized 
nature that/ without substantial modifica¬ 
tion or alteration, their use is limited to the 
production of such supplies or pans thereof, 
or ths performance of such services, os are 
peculiar to the needs of the Government. 
The term does not include: (I) Items of 
tooling or equipment heretofore acquired by 
the Contractor, or replacements thereof, 
whether or not altered or adapted for use in 
the performance of this contract. ( 11 ) con¬ 
sumable small tools, or ( 111 ) general or spe¬ 
cial machine tools, or similar capital Items. 

SUBPART r—USE OF GOVERNMENT-OWNED 

INDUSTRIAL FACILITIES ON WORK OTHER 

THAN FOR A MILITARY DEPARTMENT 

$ 13.601 Rental. 

$ 13.601-1 General . Whenever In¬ 
dustrial facilities are made available for 
use on work other than for an agency of 
the Department of Defense, the user 
shall be charged a fair and reasonable 
rental: Provided. That under Depart¬ 
mental procedures consistent with 
$ 13.407 (a) rental may be waived with 
regard to such property furnished solely 
for use in performing work for Govern¬ 
ment agencies. Such rental, unless 
otherwise specified herein, shall be estab¬ 
lished on the basis of sound commercial 
practice, including any prevailing com¬ 
mercial rates. Except as otherwise pro¬ 
vided in $ 13.601-2. such rental may, 
where permitted by the law under w r hlch 
the contract or agreement is executed, 
hike into consideration obligations as¬ 
sumed by the user to protect and main¬ 
tain the property as well as to perform 
other services as all or part of the con¬ 
sideration for the contract or agreement. 
The rental shall, in any event, be such as 
to prevent the user from obtaining an 
unfair competitive advantage by reason 
thereof over competitors who own their 
facilities or obtain them from private 
sources. The rental shall be charged on 
the basis of the time during which the 
property Is available for use rather than 
on the basis of the time during which the 
property is actually used, except in the 
case of facilities, other than those 
covered by $ 13.601-2, where It is de¬ 
termined by the Secretary concerned, or 
his representative duly authorized to ap¬ 


prove the contract or agreement by 
which the property is made available, to 
be impracticable or contrary to the best 
interest of the Government. The Gov¬ 
ernment shall make no w r arranty, ex¬ 
press or implied, regarding the condi¬ 
tion or fitness for use of any item of 
property. Industrial facilities may be 
authorized for use under contracts of a 
foreign government or subcontracts 
thereunder, without the payment of 
rental determined in accordance with 
this subpart, where use on such basis is 
requested by the foreign government, 
and is specifically approved by the Sec¬ 
retary. taking into consideration any 
existing govemment-to-govemment 
agreements. 

$ 13.601-2 Rental rates. Except as 
provided in $ 13.601-3. rental charged 
for personal property and equipment 
constituting industrial facilities shall 
conform to the following rates, which 
rates have been determined to be fair 
and reasonable: 

(a) As to production equipment of the 
types listed in $ 13.603, rent shall be at 
the appropriate rate set forth below re¬ 
gardless of the extent and value of any 
obligations undertaken by the user to 
provide maintenance or other services. 

Age of equipment Monthly rental rate 
0 to 2 year*™—1*4% of acquisition coct. 
Over 2 to 6 year*.. I**'; of acquisition coot- 

Over 6 to 10 yearn_1 r r of Sbqulaitlon coat. 

Over 10 yean- %% of acquisition coat. 

The acquisition cost to be used in deter¬ 
mining rental shall be the purchase price 
of the equipment charged the Govern¬ 
ment plus costa of transportation to. and 
installation in. the place where the 
equipment will be used under the con¬ 
tract or agreement. If such costs are 
borne by the Government. Transpor¬ 
tation and installation costs may be esti¬ 
mated by the contracting officer where 
the actual cost s are not known. When 
special tooling or accessories are rented 
with the equipment, equipment acquisi¬ 
tion cost shall be increased to Include the 
price charged the Government for such 
tooling or accessories. When equipment 
is modernized by substantial rebuilding 
at Government expense so as to enhance 
the original capability of the tool, the 
acquisition cost of the equipment shall 
be adjusted upward properly to take ac¬ 
count of the Increased value that such 
rebuilding and modernization represents. 
If the purchase price is not available or 
cannot be obtained from the manufac¬ 
turer of the equipment, the Department 
concerned shall obtain an estimated pur¬ 
chase price from the Office of the As¬ 
sistant Secretary of Defense t Supply and 
Logistics). On January 1 following the 
date of manufacture of each item of 
equipment, such item shall be considered 
one year old, and on each succeeding 
January 1 it shall become one year older; 
and contracts or agreements shall so pro¬ 
vide. For example, if an item of equip¬ 
ment is manufactured on July 15. 1958, 
it will be considered to be one year old on 
January 1. 1959, two years old on Janu¬ 
ary 1, 1960, three years old on January 
1. 1961, etc. The item of equipment will 
be considered •‘over two years*' old on 
and after January 1. 1960, "over six 
years ' old on and after January 1, 1964, 
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and "over ten years" old on and after 
January 1.1908. 

(b) As to personal property and equip¬ 
ment constituting industrial facilities 
other than production equipment cov¬ 
ered in paragraph <a> of this section, 
and with respect to which there are not 
prevailing commercial rates, a rent at 
the rate of not less than 1 percent per 
month of the original acquisition cost 
of such property or equipment shall be 
charged. 

(c> Charges to be made under the 
provisions of paragraphs <a> and <b> of 
this section shall conform to the fol¬ 
lowing. For any period in which use of 
personal property and equipment consti¬ 
tuting industrial facilities is authorized, 
the contractor, regardless of the charac¬ 
ter and extent of his use of the facilities, 
shall be charged a full month’s rental for 
each month or fraction thereof, com¬ 
puted in accordance with the above 
rates, reduced by the amount of rental 
which would be properly allocable to 
Government contracts and subcontracts 
on which use of the facilities without 
charge has been authorized. The por¬ 
tion of the rental charge properly allo¬ 
cable to such Government contracts and 
subcontracts may be determined either 
prospectively or retroactively, as pro¬ 
vided in the facilities contract, and shall 
be computed by multiplying the full 
rental for the period by a fraction whose 
numerator is the amount of use of the 
facilities by the contractor on a no 
charge basis and whose denominator is 
the total amount of use of the facilities 
both on a rental and no charge basis. 
For purposes of the above formula, 
amounts of use may be determined on 
the basis of direct labor hours, sales, 
hours of use. or any other method which 
the contracting officer determines will 
result in an equitable apportionment of 
the rental charge. 

Except to the extent otherwise permitted 
by Departmental procedures in the case 
of property covered by paragraph lb) of 
this section, the contract or agreement 
under which property covered by this 
section is made available shall require 
the user to protect, preserve, maintain, 
and repair the property In accordance 
with sound Industrial practice without 
cost to the Government under such con¬ 
tract or agreement. 

$ 13.691-3 Exceptions. The require¬ 
ments of } 13.601-2 shall not be appli¬ 
cable: 

<a» In the case of industrial facilities 
involved in leases of wholly-owned Gov¬ 
ernment facilities operated by private 
contractors on a fee basis; 

<b> To non-defense leases of complete 
Industrial facilities (including land, 
buildings, and equipment) which have 
been approved by the Congressional 
Committees on Armed Services in ac¬ 
cordance with 10 U. 8. C. 2662 where the 
total acquisition costs of the included 
production equipment of the classes 
listed in f 13.603 Is less than 10 percent 
of acquisition costs of the entire facility. 
In each such instance, however, a report 
giving pertinent details shall be sub¬ 
mitted to the As&Uuou Secretary of De¬ 


fense (Supply and Logistics). It will In¬ 
clude the names of the facility ami the 
lessor, the total amount of rental or 
other fees paid to the Government, the 
planned use of the facility, a list of the 
production equipment (of the types cov¬ 
ered by i 13.603) including the date of 
manufacture and acquisition cost of each 
item, the period of non-defense use. and 
such other data as is considered signifi¬ 
cant. 

<c> To items of production equipment 
which are such that the size, complexity, 
or performance characteristics present 
unusual problems reflected in the time 
required in connection with preparing 
for shipment, shipping from storage or 
supply point, installing, and making 
ready for operation: Provided . The Office 
of Defense and Civilian Mobilization has 
approved the over-all program involving 
such equipment. 

<d> To personal property and equip¬ 
ment which is a part of industrial facili- 


(R. 8 161. sec. 2202. 70A Stat. 120; 5 U. S. C. 
22. 10 U S. C. 2202) 


Part 15— Contract Cost Principles 

SUBPART B—SUPPLY AND RESEARCH CON¬ 
TRACTS WITH COMMERCIAL ORGANIZATIONS 

1. The word "and** has been added be¬ 
tween paragraphs <b> and <c) of 15.203. 

2. Sections 15.204 <n> and 15.502 <h) 
have been revised to make the overtime 
policy set forth in $ 12.102 of this chap¬ 
ter applicable to cost determinations; 
the word "and” has been added between 
paragraphs (w> and <x) in 3 15.204. 
Sections 15.204 <n> and 15.502 (h), as 
revised, read ns follows: 

3 15.204 Examples of items of allow - 
able costs. • • • 

<n) Overtime premiums and shift 
premiums to the extent approved pur¬ 
suant to 112.102-4 of this chapter, or 
authorized pursuant to 5 12.102-5 of this 
chapter; 


ties left In place or Installed In n 
contractor’s plant for mobilization, 
emergency, or future production pur¬ 
poses of the Government: Provided , Thnt 
the requirements of 3 13.601-2 shall apply 
to so much of such personal property of 
equipment, or of its capacity, as is used 
or authorized for use at any one time, 
(e> As otherwise excepted by the Of¬ 
fice of Defense and Civilian Mobilization. 

f 13.602 Term 0 / use . (a) Leases of 
Industrial facilities shall be for a specific 
term which shall not exceed the period 
of time expected to be required to ful¬ 
fill the purpose for which the facilities 
are made available. 

(b> With respect to equipment least 
the lessee shall not be granted, by an 
option or otherwise, the unilateral right 
to extend the period of use. 

3 13.603 Production equipment. The 
production equipment to which the pro¬ 
visions of 3 13.601-2 shall be applicable 


SUEPART E—SUBJECTS AFFECTING COST 
WHICH MAY REQUIRE SPECIAL CONSIDEK- 
ATION 

3 15.502 Examples of subjects requir¬ 
ing special consideration . • • • 

<h> Overtime compensation (sec 
3 12.102 of this chapter); 

(R. 8 161, sec. 2202. 70A Slat. 120: 5 U. S. C. 
22. 10 U. S. 0,2202) 


Part 30—Appendixes to Armed Services 
Procurement Regulations 

Paragraph 103.14 of 3 30.2 and para¬ 
graph 103 4 <e) of $ 30.3 have been modi¬ 
fied to reflect the revised definition of 
special tooling which limits the use to 
needs peculiar to the Government. In 
addition, in paragraph 103 of 3 30.2. sub- 
paragraphs (a) to (s) have been renum¬ 
bered 103.1 to 103.19, respectively. 

3 30.2 Appendix B—Manual for con¬ 
trol of Government properly in posses¬ 
sion of contractors. 


are: 


Production 

equipment 

code So. Description 

3411-341992_Machine tools. 

3411 -34490........ Secondary metal forming and cutting machines. 

34510-34519-.. Electric nrc welding machines. 

345220^34529° }-El®***^ resistance welding machines. 

345330-345339..... Oas (flame) cutting machines—excluding hand torches. 

357211-357219-Metal heat treating furnaces—Box type. 

357221 -3572249_Metal heat treating furnaces—Both type. 

357231-357239-Metal heat treating furnaces—Bosket type. 

357241-3572439.... Meta] heat treating furnaces—Bell type. 

357261-357269..._ Metal heat treating furnaces—Pit type. 

357271-357279_Metal heat treating furnaces—Pot typo. 

3572341 *3572849... Induction heating devices 

54160000.™...-Transformers, power, uninstalled. 501 kva and above, 50 and 60 cycle 

onty. 

5561 556159- Powered trucks. Industrial. 

5563-5563994...... Tractors. Industrial. 

5564 556420162_Trailers for Industrial tractors. 

563908_—__Proniometer*. 

563914- Magnetic particle inspection machines. 

5651 -56519_.. Hardness testing machines. 

5653-56539. ....... Pressure testing machines. 

6656-5656323...'... Balancing machines. 

66572-565729___Gear measuring and treating machines. 

56573-565739..._Hob. worn and cutter measuring machines. 

665742_.... Surface finish measuring machines. 
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10(3 Definitions. • • • 

103,1 4 ‘‘Special tooling** means all Jig*, 
die*, fixtures, molds, pattern*, spectal taps, 
special gauge*, special test equipment, other 
special equipment and manufacturing aid*, 
and replacements thereof, acquired or manu¬ 
factured by the contractor for use In the 
performance of this contract, which are of 
buch it specialized nature that, without sub¬ 
stantial modification err alteration, their use 
U limited to the production of such supplies 
or ports thereof, or the performance of such 
*rvlces. as are peculiar to the need* of the 
G.wcromont. The term does not Include: 
(11 Itemjt of tooling or equipment here¬ 
tofore acquired by the Contractor, or replace¬ 
ment* thereof, whether or not altered or 
adapted for U£e In the performance of thta 
contract. (2) consumable small tools, or (3) 
general or special machine tools, or similar 
capital Items. 

5 30.3 Appendix C— Manual for con¬ 
trol of Government property in posses¬ 
sion of nonprofit research and develop¬ 
ment contractors . 

• • • e • 

103 Definition*. • • • 

103.4 Classification of Government prop ¬ 
erty . • • • 

(e) Special tooling. The term “special 
nxiliug** means al! Jigs, die*. fixtures, molds. 
Patterns, special taps, special gauges, special 
test equipment, other special equipment and 
manufacturing aids, and replacements 
fhcreor, acquired or manufactured by the 
contractor for use in the performance of 
tlUs contract, which are of such a specialized 
nature that, without substantial modifica¬ 
tion or alteration, their use is limited to the 
production of such supplies or part* thereof, 
or the performance of such services, as are 
peculiar to the needs of the Government. 
The term doe* not Include: (1) Item* of 
t' ollng or equipment heretofore Acquired by 
the contractor, or replacements thereof. 

* hether or not altered or adapted for use in 
the performance of this contract. (2) con- 

• unable small tools, or (3) general or special 
machine tools, or similar capital Items. 

J. J. Phelan. Jr., 

Actino Director for Procurement 
Policy , Office of Assistant Sec¬ 
retary of Defense < Supply and 
Logistics >. 

IF. n Doc. 58-0004: Filed. Nov. 28. 1058; 

8:40 a. m.J 


[Arndt. 35[ 

Miscellaneous Amendments 

The following miscellaneous amend¬ 
ment are made lo this subchapter: 

Part 1-General Provisions 

STTOFART C—GENERAL POLICIES 

1. In l 1.302-4 (a) <1). the title of the 
publication has been changed. Section 
1 302-4 (a) (1), as revised, reads os 

follows: 

} 1 302-4 Pirms performing contracts 
in labor surplus areas .—<a) Definitions. 
(1) ‘'Labor Surplus Areas'* are those <i> 
classified as such by the Department of 
Labor and set forth in a list entitled. 

Areas of Substantial Labor Surplus" 
issued by that Department in con¬ 
junction with its publication. "Area 
Ubor Market Trends," and (il) areas 
which arc not classified by the Depart¬ 
ment of Labor but which are individually 
certified as areas of substantial labor 


surplus by a Local State Employment 
Service Office at the request of any firm 
located in the areas, which is bidding for 
a procurement involving set-asides. 

• • • • • 

2. In $ 1.207 (c) f the word "or" has 
been added. Section 1.307 (c>, as re¬ 
vised, reads as follows: 

$ 1.307 Responsible prospective con¬ 
tractor. • • • 

(c) Has the necessary experience, or¬ 
ganization. and technical qualifications, 
and has or can acquire the necessary 
facilities (Including probable subcon¬ 
tractor arrangements) to perform the 
proposed contract (where a bidder is 
proposing to use the facilities of an 
affiliate or of a concern other than the 
bidder, all existing business arrange¬ 
ments. whether firm or contingent, for 
the use of such facilities shall be con¬ 
sidered in determining the ability of such 
bidder to comply with the required de¬ 
livery or performance schedule); 

« • • • • 

(R 8. 181. *ec. 2202. 70A Stat. 120; 5 U. 8. C. 
22. 10 U. 8. C. 2202) 


Part 2—Procurement by Formal 
Advertising 

SUBPART E—QUALIFIED PRODUCTS 

In 5 2.502 <d>. the word "or" has been 
added after the semicolon at the end of 
the item. Section 2.502 (d), as revised, 
now reads as follows: 

5 2.502 Justification for inclusion of 
products on Qualified Products 
List. • • • 

(d) The interest of the Government 
requires assurance, prior to award, that 
the product is satisfactory for its in¬ 
tended use: or 


<R 8. 181. sec. 2202, 70A Stat, 120; 5 U, S. C. 
22, 10 U. 8. C. 2202) 


Part 3—Procurement By Negotiation 

SUBPART D—TYPES OF CONTRACTS 

Section 3.401 has been revised to pre¬ 
scribe fee limitations on cost-plus-fee 
subcontracts in situations where control 
can be exercised. This action is respon¬ 
sive to the recommendation of the Comp¬ 
troller General in his letter IB-128244>, 
dated June 5, 1957. The Comptroller 
'General has raised the question as to 
whether the fee limitations imposed by 
10 U. 8. C. 2308 (d> apply to cost-plus- 
fee subcontracts under prime contracts 
on other than a firm fixed-price basis. 
As a matter of DoD policy cost-plus-fee 
subcontracts should not provide for the 
payment of fees In excess of those pro¬ 
vided for in l 3.401. unless such fee has 
been approved by the Head of the Pro¬ 
curing Activity. Section 3.401, as re¬ 
vised. reads as follows: 

S 3.401 Types of contracts. Pursuant 
to the authority of 10 U. S. C. 2306. con¬ 
tracts negotiated under this part may be 
of any of the types or combination of 
types described herein, which will pro¬ 
mote the best interests of the Govern¬ 
ment subject to the restrictions described 
below. The cost-plus-a-pcrcent&ge-of- 
cost system of contracting shall not be 


used. In furtherance of this policy all 
prime contracts and letter contracts, on 
other than a firm fixed-price basis, shall 
by an appropriate clause prohibit cost- 
plus-a-percentage-of-cost subcontracts. 
In addition, all cost-plus-fee subcon¬ 
tracts under prime contracts which arc 
on other than a firm fixed-price basis 
should limit the payment of fees to: 

(a) Ten percent (10 percent) of the 
estimated cost, exclusive of fee. in the 
case of any subcontract for experi¬ 
mental. developmental, or research 
work; or 

(b) Seven percent <7 percent) of the 
estimated cost, exclusive of fee, in the 
case of any other subcontract; 

Unless the payment of higher fees is ap¬ 
proved by the Secretary concerned or his 
designees. Accordingly, in opproving 
such subcontracts every effort should be 
made to insure that fees payable there¬ 
under are consistent with the above 
policy. 

SUBPART H—PRICE NEGOTIATION POLICIES 
AND TECHNIQUES 

Section 3.805 <b> has been revised to 
prohibit offerors during the negotiation 
period from receiving information on 
prices quoted by others. Section 3.805 
(b). as revised, reads as follows: 

$ 3.805 Selection of offerors for ne¬ 
gotiation and award. • • • 

(b) Where the contracting officer 
considers that the Initial proposals are 
too high or where there Is inadequate 
pricing knowledge to Justify an award on 
the basis of the initial proposals, further 
negotiations shall be conducted as 
follows: 

G) Where a responsible offeror sub¬ 
mits & responsive proposal which is sub¬ 
stantially lower than those submitted in 
all other proposals, negotiations may be 
conducted only with that offeror; or 

(2> Where several responsible offerors 
submit proposals which are so grouped 
that & moderate reduction in price might 
make any one of the group low. further 
negotiations should normally be con¬ 
fined to offerors within such grouping. 

Whenever negotiation* are conducted 
with more than one offeror there shall 
be a strict avoidance of auction tech¬ 
niques. No information regarding the 
number or identity of the offerors par¬ 
ticipating In the negotiations shall be 
made available to the public or to any¬ 
one whose official duties do not require 
such knowledge. No offeror with whom 
negotiation is being conducted shall be 
given information as to: 

(1) The price quoted by any other of¬ 
feror (but see ASPR 1-706 relative to 
small business set-asides and ASPR 
1-302.4 for labor surplus area set- 
asides) ; or 

(ii) a price which it must meet to 
obtain further consideration. 

Whenever negotiations are being con¬ 
ducted with several offerors, while such 
negotiations may be conducted succes¬ 
sively. all offerors participating in such 
negotiations shall be offered an equitable 
opportunity to submit such revisions in 
their proposals as may result from the 
negotiations. All offerors shall be in- 
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formed that after the submission of final 
prices, no information will be furnished 
to any offeror until award has been 
made. 

• • • • • 

(R. S. 161. sec. 2302. 70A 8tat. 120; ft V. 8. C. 
22. 10 V. S. C. 2202) 


Part 5—Interdepartmental 
Procurement 

SUBPART B—PROCUREMENT FROM GENERAL 
SERVICES ADMINISTRATION STORES DEPOTS 

Section 5.200 has been revised as 
follows: 

$ 5.200 Applicability. This subpart 
applies only to procurements of supplies 
to be delivered in the United States, its 
Territories, Its possessions, or Puerto 
Rico, as indicated in the General Services 
Administration Stores Stock Catalog 
current at the time of the procurement. 

<*. 8. 161, sec. 2202. 70A SUL 120; ft U. 8. C. 
22. 10 U. S. C. 2202) 


Part 7 —Contract Clauses 

SULPART A—CLAUSES FOR FIXED-PRICE 
SUPPLY CONTRACTS 

1. In 5 7.105-7, the word "materiel” 
has been changed to "materiaT in the 
title of the report. 

2. Section 7.108 has been added to set 
forth the recently approved Incentive 
Price Revision clause to be used with 
the fixed-price incentive contract de¬ 
scribed in $ 3 , 403-4 (a) (2). Section 
7.108 reads as follows: 

S 7.108 Incentive price revision clause . 
When in accordance with the provi¬ 
sions of Part 3. Subpart D of this title, 
the fixed-price incentive contract de¬ 
scribed in 9 3.403-4 <a> (2) is to be used, 
the following clause shall be made a part 
of the contract. As to each item, which 
is to be subject to Incentive price re¬ 
vision. the contract schedule shall set 
forth the target cost, target profit, and 
target price. Subparagraph <d> i2) of 
the following clause may be modified to 
provide, within the price ceiling, for a 
ceiling, a floor, or both on the final 
profit. 

Incentive Price Revision 

(а) Drfiration*. As used In this clause, 
the following terms shall have the meanings 
set forth below: 

(1) The term "target price** means the 
unit price of any supplies or services under 
this contract, which is subject to adjustment 
In accordance with this clause, and is com¬ 
posed of "target cost** and "target profit*. 

(2) The term "target coet" means that 
part of the target price which, at the time 
of Us negotiation, was agreed to as the esti¬ 
mate of the unit cost of the supplies or 
services being procured. 

<3 1 The term "target profit" means that 
part of the target price which, at the time 
of Its negotiation, was agreed to as the unit 
profit for furnishing the supplies or sendees 
at a cost equal to the Ur got cost. 

(4) The term "total target price" means 
the sum of the target prices. 

(б) The term "total target cost" means 
the sum of the tArgct costa. 

(6) The term "total target profit" means 
the sum of the target profits. 

(7) The term "total adjusted cost" means 
the final negotiated cost of all supplies or 
services which are subject to price revision 
under this clausa. 


(8) The term "total adjusted price" means 
the final contract price, as computed in ac¬ 
cordance with this clause, for all supplies or 
services which are subject to price revision 
under this clause. 

(b) General, The supplies or services 
identified in the Schedule as Items ...... 

are subject to price revision in accordance 
with the provisions of this clause: Provid'd, 
That in no event shall the total adjusted 

price of such Items exceed_percent 

(...... percent) of the total target cost. 

Any supplies or services which are to be 
ordered separately under, or otherwise added 
to. this contract, and which are to be subject 
to price revision In accordance with the 
provlslona of this clause, shall be identified 
as such in a modification to this contract. 

(c) Submission of data . Within__ 

(._.) days after the end of the month In 

which the Contractor has delivered the last 
unit of supplies and completed the services 
called for by those Items listed In paragraph 
<b) above, the Contractor shall submit In 
such form as the Contracting Omccr may 


require, (1) a detailed statement of alt cents 
Incurred up to the end of that month tit 
performing all work under such Items, ana 
(it) an estimate of costs of such further 
performance. If any. as may be necessary to 
complete performance of all work with respect 
to such Items. 

(d) Price revision. Upon submission nf 
the data required by paragraph (c) above, 
the Contractor and the Contracting* Officer 
shall promptly establish the total adjusted 
price In accordance with the following 

fl) On the basis of the information re. 
quired by paragraph <c) above, together with 
any other pertinent information, there shall 
be established by negotiation the total ad¬ 
justed cost reasonably Incurred or to be in¬ 
curred for and properly allocable to the 
supplies delivered (or services perform* ti> 
and accepted by the Government, which ar« 
subject to price revision under this clause. 

*(2) The total adjusted price shall be estab¬ 
lished by adding to the total adjusted cost 
an allowance for profit determined as follow*: 


When the total adjusted cost is— The allowance for profit Is— 

Equal to the total target cost__ Total target profit. 

Greater than the total target cost_Total target profit leas .. percent (..%) of the amount 

by which the total adjusted cost exceeds the total 
target cost. 

Less than the total target cost_Total target profit plus_percent (..%) of the amount 

by which the total adjusted cost Is less than the 
total target cost. 


(e) Records, (l) The Contractor shall 
maintain books, records, documents, and 
other evidence, sufficient to reflect properly 
all direct and Indirect costs of whatever 
nature claimed to have been Incurred and 
anticipated to be Incurred for the perform¬ 
ance of this contract. The Contractor shall 
segregate the cost* of any supplies or serv¬ 
ices for which the price Is fixed and not 
subject to revision under this clause. Bach 
subcontract placed by tht Contractor here¬ 
under on other than a firm fixed-price basis 
In connection with the furnishing of the 
supplies or services Identified in paragraph 
(b) above as being subject to price revision 
(!) shall provide that the subcontractor shall 
maintain books, records, documents, and 
other evidence, sufficient to reflect properly 
all direct and indirect costs of whatever 
nature claimed to have been Incurred and 
anticipated to be Incurred In the perform¬ 
ance of such subcontract and (11) shall re¬ 
quire each such subcontractor to Insert the 
entire substance of this subparagraph. In¬ 
cluding thia 111), In all its subcontracts 
which are on other than a firm fixed-price 
basis. 

(2) The Government may at all reasonable 
times make such examination or audit as 
the Contracting Officer may require of the 
Contractor’s books, records, documents, and 
other evidence, pertlneut to the performance 
of this contract. 

(f) Certification. An authorized responsi¬ 
ble official of the Contractor shall certify 
on each statement of costs submitted to the 
Contracting Officer pursuant to (c) above 
that the Incurred costs are based upon rec¬ 
ords of the Contractor, that such records 
reflect generally accepted accounting prin¬ 
ciples and practices normally followed by 
the Contractor, that such costs are correct 
to the beet of his knowledge and belief, and 
that the accompanying estimate of costs to 
complete is considered reasonable. 

<g) Subcontracts. (1) No subcontract 
placed under this contract shall provide for 
payment on a cost-plus-a-percentage-of- 
cost basis; and the Contractor shall not, 
without the prior writteu consent of the 
Contracting Officer, place any subcontract 
which is on a oost-plus-a-fee basis and whtch 
would involve a total price in excess of 
•10,000. including the fee. The Contracting 
Officer may, in his discretion, ratify In writ¬ 


ing any such cost-plus-a-fee subcontract 
and such action shall constitute the consent 
of the Contracting Officer as required by this 
subparagraph (1). 

(2) Each subcontract placed by the Con¬ 
tractor hereunder (1) shall provide that the 
Government may at all reasonable times 
make such examination or audit as the Con¬ 
tracting Officer may require of the subcon¬ 
tractor’s books, records, documents, and 
other evidence, pertinent to the perform*!*-c 
of the subcontract, and (11) shall require 
each such subcontractor whose subcontract 
Is on other than a firm fixed-price basts to 
Insert the entire substance of this subpara¬ 
graph. Including this (tl). In atl lu subcon¬ 
tracts. The term "subcontract.” as used :n 
this subparagraph (2) only, excludes firm 
fixed-price subcontracts not In excess >f 
•2.600 and subcontracts for utility services 
at rates established for uniform application 
to the general public. 

(h) Contract modifications. The total 
adjusted price, as determined in accordance 
with paragraph (d) above, shall be evldenee '1 
by a modification to this contract signed 
by the Contractor and the Contracting OrtUer 
and shall apply to supplies delivered and to 
services performed under this contract. 

(1) Adjustment of payments. Pending 
execution of the contract modification re¬ 
ferred to in paragraph <h) above, the Con¬ 
tractor shall submit Invoices or vouchern in 
Accordance with billing prices a* provided 
In this paragraph. The billing prices sbutl 
be the target prices aet forth In this con¬ 
tract : Provided. That If at any time It appears 
that the then current billing prices do not 
provide for payment* consistent with the 
provisions of subparagraph (J) (3) below, 
the parties may agree to revised billing 
prices, which shall be reflected in a modi¬ 
fication to this contract. Billing prices are 
for the sole purpose of providing for Interim 
payments and shall not affect the determi¬ 
nation of the total adjusted price under 
paragraph (d) above. After execution of the 
contract modification referred to In para¬ 
graph (h) above, the total amount paid or to 
be paid on all Invoice* or vouchers shall be 
adjusted to reflect the total adjusted prlrr 
and any additional payment*, refunds, <>r 
credit*, resulting therefrom ahall be promptly 
made. 
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(J) Limitation on payments. (1) Tht* 
ponograph (J l than not apply alter final price 
revision to the full extent permitted by till* 

contract. 

(2) Within forty-Are (45) day* after the 
end of each quarter of the Contractor's fiscal 
yrur. beginning for the quarter in which a 
delivery if Am made (or service* ore first 
performed) and accepted by the Government 
under this contract, and a* of the end of 
each quarter, the Contractor shall submit 

to__• a cumulative statement setting 

Iorth: 

tl) The total contract price of all supplies 
delivered (or nervice* performed) and 
accepted by the Government for which Anal 
prices have been established; 

<li) The total cost* (estimated to the ex¬ 
tent necewury) reasonably Incurred for and 
properly allocable solely to the supplies de¬ 
livered (or services performed) and accepted 
by the Government for which Anal prices 
have not been established: 

(illi That portion of the total target proAt 
which 1* in direct proportion to the supplies 
delivered (or services performed) and 
accepted by the Government for which Anal 
prices have not been established. Increased 
or decreased In accordance with the incentive 
profit formula set forth In (d) (2) above 
when the amount of costa stated under <li) 
above differs from the aggregate target costa 
uT such supplies air services: and 

(tv) The total amount of all Invoices or 
vouchers for supplies delivered (or services 
performed) and accepted by the Government 
(including amounts applied or to be applied 
to liquidate progress payments). 

(3) Notwithstanding any provision of this 
contract authorizing greater payment*. If on 
any quarterly statement the amount of (2) 
(it) above exceeds the sum or (2) (I). (11), 
and t 111) above, the Contractor shall im¬ 
mediately refund or credit to the Govern¬ 
ment against existing unpaid Invoices or 
vouchers covered by such statement the 
amount of such excess less (t) the cumula¬ 
tive total of any previous refunds or credits 
under this clause (exclusive of any tax 
credits under Section 1481 of the Internal 
Revenue code of 1954) and (tl) any appli¬ 
cable tax credits under Section 1481 of the 
Internal Revenue Code of 1954. If any por¬ 
tion of such excess has been applied to the 
liquidation of progress payments, such 
amount (less All tax credits under the In¬ 
ternal Revenue Code) may be added or re¬ 
stored to the unliquidated progress payment 
account, to tbe extent consistent with the 
progress payments clause of this contract* 
instead of direct refund thereof. 

<k) Disagreement*, if the Contractor 
and the Contracting Officer fall to agree upon 
the total adjusted price within 60 days after 
the date on which the data required by (c) 
Above are to be submitted, or within such 
further time as may be specified by the Con¬ 
tracting Officer, such failure to agree shall 
be deemed to be a dispute concerning a ques¬ 
tion of fact within the meaning of the clause 
of this contract entitled "Dispute*," and the 
Contracting Officer shall promptly Issuo a 
decision thereunder. 

(It Termination, If this contract Is ter¬ 
minated prior to establishment of the total 
adjusted price, prices of supplies or services 
subject to .price revision* under this clause 
shall be established pursuant to this clause 
for (I) completed supplies accepted by the 
Government and services performed and ac¬ 
cepted by the Government, and (U) In tho 
event of w partial termination, supplies and 
services which are not terminated. All other 
elements of the termination shall be 
resolved pursuant to other applicable pro¬ 
visions oi this contract. 

In the foregoing clause. In the space desig¬ 
nated by an asterisk <_•). Insert. 

In contracts of tbe Department of tbe Army 


and the Department of the Air Force, the 
words "the Contracting Officer." and Insert. 
In contracts of the Department of the Navy, 
tht office or offices prescribed by Departmen¬ 
tal procedures. 

In the event the contract calls for Ipare 
parts or other supplies or services, which 
ore to be ordered under a provisioning 
document or Government option, and the 
prices of such supplies or services are to be 
made subject to incentive price revision In 
accordance with the above clause, the fol¬ 
lowing provision (m) shall be Included in 
such clause; 

(m) Spare parts. Spare parts, other sup¬ 
plies. or services, which are to be furnished 
under this contract pursuant to a provision¬ 
ing document or Government option, shall 
be subject to price revision In accordance 
with tlie provisions of this clause, and any 
prices established for such spore parts, other 
supplies, or services, pursuant to such pro¬ 
visioning document or Government option, 
•hall be deemed to be target prices. Target 
cost and profit ooverlng such spare parts, 
other supplies, or services may be established 
either separately, in the aggregate, or In any 
combination thereof, as the parties may 
agree. 


SUBPART B-CLAUSES FOR COST-REIMBURSE¬ 

MENT TYPE SUPPLY CONTRACTS 

1. The last paragraph of § 7.203-7 has 
been revised as follows: 

8 7 203-7 Records. 9 9 9 

In the foregoing clause. Insert. In con¬ 
tracts of the Department of the Army 
and the Department of the Air Force, 
the words "the Contracting Officer." and 
insert. In contracts of the Department of 
the Navy, the words "the Comptroller of 
the Navy (Contract Audit Division)," In 
the space designated by an asterisk 
C-•). 

2. The paragraph following the Sub¬ 
contracts clauses in 8 7.203-8 has been 
revised to provide for the subcontract 
review and approval necessary to imple¬ 
ment the policy in 8 3.401. The revised 
paragraph In 8 7.203-8 reads as follows: 

8 7.203-8 Subcontracts. 

• ••mo 

In paragraph (a) of the foregoing clause, 
the percentage and amount set forth 
therein may be revised downward only 
in accordance with Departmental pro¬ 
cedures. In paragraph <b> of the fore¬ 
going clause, the percentage and amount 
set forth in (11) thereof may be varied, 
the dollar amount set forth In (ill) may 
be increased, and In (l) and (Iv) thereof 
dollar amounts not in excess of $10,000 
may be established below which the prior 
written consent of the contracting officer 
need not be obtained, in accordance with 
Departmental procedures. 

3. The Excusable Delays clause In 
8 7.203-11 has been revised to conform 
to the changes in the Default clause in 
§7.103-11 (Revision No. 28, 28 January 
1058» which in turn reflect the changes 
made in the October 1057 revision of 
Standard Form 32. Section 7.203-11, 
as revised, reads as follows; 

8 7.203-11 Excusable delays. 

Excuaaolx Dcsjlys 

EXrept with respect to default* of sub¬ 
contractors. the Contractor shall not be in 
default by reason of any failure In perform¬ 


ance of this contract In accordance with 
Its terms (Including any failure by the Con¬ 
tractor to make progress In the prosecution 
of the work hereunder which endangers such 
performance) If such failure arises out of 
causes beyond the control and without the 
fault or negligence of the Contractor. 8uch 
causes may Include, but are not restricted 
to: acts of God or of the public enemy: acts 
of the Government in either Its sovereign 
or contractual capacity; Ares: Hoods; epi¬ 
demics; quarantine restrictions; strikes; 
freight embargoes; and unusually severe 
weather; but In every case the failure to 
perform must bo beyond the control and 
without the fault or negligence of the Con¬ 
tractor. If the failure to perform Is caused 
by the failure of a subcontractor to perform 
or make progress, and if such failure arises 
out of causes beyond the control of both the 
Contractor and subcontractor, and without 
the fault or negligence of either of them, 
the Contractor shall not be deemed to be 
In default, unless (I) the supplies or serv¬ 
ices to be furnished by the subcontractor 
were obtainable from other sources. (U) the 
Contracting Officer shall have ordered the 
Contractor In writing to procure such sup¬ 
plies or services from such other sources, 
and (ill) the Contractor shall have failed to 
comply reasonably with such order. Upon 
request of tho Contractor, the Contracting 
Ofllcer shall ascertain the fact* and extent 
of such failure and. If he shall determine 
that any failure to perform was occasioned 
by any one or more of the said causes, the 
delivery schedule shall be revised accord¬ 
ingly. subject to the lights of the Govern¬ 
ment under the clause hereof entitled 
'Termination." 

4. Section 7.204-9 has been revised as 
follows: 

8 7,204-9 Rights in data. In accord¬ 
ance with the requirements of Subpart 
B of Part 10 of this chapter, insert the 
contract clause set forth in §8 9 203 or 
9.204 of tills chapter, as appropriate. 

(R. 8. 161. sec. 2203. 70A Stat. 120; 5 
U. 8. C. 22; 10 IT. S. C. 2202) 


Part 9 —Patents, Data, and Copyrights 

SUBPART A—PATENTS 

1. Section 9.103-4 has been revised as 
follows: 

8 9.103-4 JFafver of indemnity by the 
Government. In the event that It is 
desired to exempt one or more specified 
United States patents from the indemni¬ 
fication provisions of the preceding 
clauses, authority shall first be obtained 
from the Secretary concerned or his au¬ 
thorized representative, and the follow¬ 
ing clause shall be included in the 
contract. In addition to the patent in¬ 
demnity clause: 

Waiver or Indemnity 

Any provision of this contract to the con¬ 
trary notwithstanding, the Government 
hereby authorizes and consents to the use 
and manufacture, solely In the performance 
of this contract, of any Invention covered 
by the United States patents identified and 
listed below, and waives indemnification by 
the Contractor with respect to such patents; 
(Identify the patents by number or by other 
means If more appropriate) 

2. The Notice and Assistance Regard¬ 
ing Patent Infringement clause In 8 9.104 
has been revised to increase the respon¬ 
sibility of the contractor to assist the 
Government in the defense of non- 
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litigated claim* of Infringement or In the 
furnishing of evidence and Information 
In litigated claims before the suit Is In¬ 
stituted. The clause as revised varies 
from that In the Standard Form 32, and 
is designed for use In contracts where 
Standard Form 32 is not prescribed, 
pending subsequent revision of that 
form. Section 9.104, as revised, reads as 
follows: 

2 D.I04 Notice and assistance. The 
Government should be notified by the 
contractor of all claims of infringement 
in connection with the performance of a 
Government contract which come to the 
contractor's attention. The contractor 
should also assist the Government, to the 
extent of evidence and information in 
the possession of the contractor, in con¬ 
nection with any suit against the Gov¬ 
ernment, or any claim against the 
Government made before suit has been 
instituted, on account of any alleged 
patent infringement arising out of or re¬ 
sulting from the performance of the 
contract. Accordingly, the clause set 
forth below shall be Included In all con¬ 
tracts In excess of $5,000 for supplies, 
construction, or experimental, develop¬ 
mental. or research work; except where 
Standard Form 32 Is prescribed for use 
(in which case the clause may in the 
discretion of the contracting officer be 
used in lieu of that included in Standard 
Form 32): Provided, That the clause set 
forth below shall not be included in 
contracts: 

(a> Where both performance and de¬ 
livery are to be outside the United States, 
its Territories, its possessions, or Puerto 
Rico, unless the contract indicates that 
the supplies are ultimately to be shipped 
Into the United States, its Territories, its 
possessions, or Puerto Rico; or. 

ib) Of lesser amounts, except that as 
a matter of administrative convenience, 
the clause need not be deleted when it 
is a part of a standard form being used 
for contracts of $5,000 or less, since it is 
self-dele ting as to such contracts: 

Nonce and Assistance Regarding Patent 
I wnuNooutxT 

The provisions of this clause shall be ap¬ 
plicable only if the amount of this contract 
exceed* $5,000. 

(a) The Contractor shall report to the 
Contracting Officer, promptly and In reason¬ 
able written detail, each notice or claim of 
patent Infringement based on the perform¬ 
ance of this contract of which tho Contractor 
has knowledge. 

(to) In the event of any suit against the 
Government, or any claim against the Gov¬ 
ernment made before ault has been insti¬ 
tuted. bn account of any alleged patent In¬ 
fringement arising out of the performance 
of this contract or out of the use of any aup- 
plies furnished or work or services performed 
hereunder, the Contractor shall furnish to 
the Government, upon request, all evidence 
and information In possession of the Con¬ 
tractor pertaining to such suit or claim. 
Such evidence and Information shall be fur¬ 
nished at the expense of the Government 
except In those casca In which the Contractor 
has agreed to Indemnify the Government 
against the claim being asserted. 

(ft 8. 101. sec 2202. 70A Stat. 120; 5 U. 8. C. 
22. 10 U. 8. C. 2202| 


RULES AND REGULATIONS 

Part 10— Bonds and Insurance 

Subpart F has been revised to accom¬ 
modate the suggestion In the General 
Accounting Office letter B-l 18778, dated 
June 26, 1957, that the requirement im¬ 
posed on contractors to carry property 
damage insurance on Government prop¬ 
erty leased to them be eliminated where 
the work is substantially for the Govern¬ 
ment. 

SUtPART F—INSURANCE OF INDUSTRIAL FA¬ 
CILITIES UNDER LEASES OR FACILITIES 

CONTRACTS 

See. 

10 600 Scope of aubpart. 

10.601 Responsibility for liabilities to 

third person*. 

10.602 Responsibility for loss or damage 

to facilities. 

10 602-1 Facilities contracts. 

10.602-2 Leases. 

Authority: 9f 10.600 to 10,602-2 Issued 
under R. 8. 161. as amended, see. 2202, 70A 
Stat 120; 6 U. 8. C. 22. 10 U 8 C. 2202. 

2 10.600 Scope of subpart . This sub¬ 
part sets forth the policy with respect to 
insurance of Industrial facilities under a 
facilities contract or under a lease made 
pursuant to 10 U. 8. C. 2667. 

5 10.601 Responsibility for liabilities 
to third persons. Where industrial fa¬ 
cilities are provided by the Government 
under a facilities contract or a lease, the 
contract or lease shall require that dur¬ 
ing the period of construction, installa¬ 
tion. alteration, repair, or use, and at any 
other time as directed by the Department 
concerned, the contractor or lessee shall 
insure or otherwise provide approved se¬ 
curity for liabilities to third persons (in¬ 
cluding employees of the contractor or 
lessee) in the same manner and to the 
same extent as required In 2 10.501. 

2 10.602 Responsibility for loss or 
damage to facilities. 

2 10.602-1 Facilities contracts. Sec¬ 
tion 13.411 of this chapter defines the 
responsibilities of the contractor for loss 
or damage to Government facilities. 
Therefore, facilities contracts shall pro¬ 
vide that the contractor shall not in¬ 
clude the cost of insurance In any con¬ 
tract except to the extent of insurance 
required or approved by the Department 
concerned. If a facilities contract does 
not restrict the use of the facilities to 
work performed for the Government, 
provision shall be made that the con¬ 
tractor shall procure and maintain in¬ 
surance as the Department concerned 
may require against loss or damage to 
the industrial facilities. 

§ 10.602-2 Leases. <a) Where facili¬ 
ties ore leased pursuant to 10 U. S. C. 
2667. the Government may. consistent 
with the policies of f 13.411 of this chap¬ 
ter, require the lessee to provide and 
maintain Insurance against loss or dam¬ 
age to the facilities. In any event the 
lease shall provide that: 

<1> The lessee shall provide, maintain, 
change, or discontinue such Insurance, as 
the Government may from time to time 
require: Provided , That the lessee's lia¬ 


bility for loss or damage to the facilities 
Is modified accordingly: 

(2) It any insurance requirement is 
changed pursuant to (1) above, an 
equitable adjustment in the rent shall 
be made so as to reflect any result!n 
savings or increased costs to the lessee. 
and 

(3) The lessee shall notify the De¬ 
partment concerned whenever the use of 
the facilities in the performance of Gov¬ 
ernment contracts changes so as to be¬ 
come 75 percent or more of the totul 
productive capacity thereof, and con¬ 
versely whenever such use changes so 
as to become less than 75 percent of 
such capacity. 

(b) Generally, whenever more than 75 
percent of the total productive capacity 
of the facilities will be used for a sub¬ 
stantial period of time in the perform¬ 
ance of Government contracts and the 
insurance costs are significant, or when¬ 
ever it is deemed to be in the best intern i 
of the Government, the Department con¬ 
cerned will, consistent with the pollcb 
of 2 13.411. relieve the lessee from liabil¬ 
ity for loss or damage to the facilities and 
eliminate any requirement for insurance 
relating thereto. Conversely, whenever 
less than 75 percent of such capacity will 
be so used, or whenever it Is deemed to be 
in the best interest of the Government, 
the Department concerned will require 
the lessee to be responsible for loss or 
damage to the facilities and provide and 
maintain appropriate insurance. In 
such cases an equitable adjustment shall 
be made in the rent. In determine: 
when the Government shall so modify 
the responsibilities of the lessee, the per¬ 
centage of use shall not be regarded ns 
an absolute standard, but rather as an 
important factor to be considered. 

(R. 8. 161. wee . 2202, 70A Stat. 120; 5 V . 8. C, 
22, 10 U. 8. C. 2202) 


Part 12—Labor 

SUBPART A—BASIC LABOR POLICIES 

Section 12.101 cc) has been revised by 
adding a reference to a DoD directive as 
follows: 

2 12.101 Labor relations. • • • 

(c> Where any labor dispute signif¬ 
icantly affects, or so threatened to affect, 
important procurement, the Department 
concerned shall notify the Office of the 
Assistant Secretary of Defense (Man¬ 
power, Personnel, and Reserve) and any 
other interested Department of all in¬ 
formation relevant thereto. In accord¬ 
ance with Department of Defense Direc¬ 
tive Number 1135.3, dated 8 January 
1953, Subject: Participation in Indus¬ 
trial Relations Matters Affecting Pro¬ 
curement, 

<R. 8. 161. tec. 2202, 70A Stat. 120; 6 U- 8. C 
22. 10 U. 8. C. 2202) 

J. J. Phelan, Jr., 
Acting Director for Procurement 
Policy . Office of Assistant Sec¬ 
retary of Defense (Supply and 
Logistics ). 

(F. R. Doc. 58 9902; Filed. Nor. 28. 1258 
8:49 a. m.J 
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(Arndt 36) 

Miscellaneous Amendments to 

SUBCff AFTER 

The following miscellaneous amend¬ 
ments are made to this subchap ter: 

Past 7—Contiiact Clauses 

SUBPART A-CLAUSES FOR FIXED-PRICE 

SUPPLY CONTRACTS 

Sections 7.103-10 and 7.103-1 i have 
been amended to reflect the relocation 
of clauses and the correction of cross- 
references resulting from the revision to 
Part 8 of this subchapter. 

$ 7.103-10 Federal, State and local 
taxes. Insert the clause set forth in 
§ 11.401-1 pr 5 11.401-2 of this chapter, 
as the case may be. 

{ 7.103-11 Default . Insert the clause 
set forth in f 8.707 of this chapter. 

SUBPART R-CLAUSES rOR COST-REIMBURSE¬ 

MENT TYPE SUPPLY CONTRACTS 

Section 7.203-11 is amended to read as 

follows: 

5 7 203-11 Excusable delays. Insert 
the clause set forth in f 8.708. 


Part 8—Termination op Contracts 

This revision to Part 8. expanded and 
rearranged, clarifies the subject of con¬ 
tracts terminated for the convenience of 
the Government to speed up the entire 
process from notice to terminate, 
through disposition of residual Inventory, 
to settlement and payment. Existing 
"fair and fast'* termination policies are 
reiterated and redefined. Comments 
from representative industries were 
carefully considered and in pertinent 
imrt adopted. Wherever uniformity 
could be served and duplication avoided, 
procedures, methods, Instructions, and 
practices common to the Military De¬ 
partments have been incorporated. By 
prescribing policies and procedures for 
the use and application of the termina¬ 
tion for default clause, this revision codi¬ 
fies Department of Defense policy for 
termination for the default of the con¬ 
tractor. 

Besides a new subpart P, devoted to 
default, other new matter includes: Re¬ 
duction in time from two years to one 
year for submission of a claim by a prime 
contractor and reduction from one year 
to six months for filing of subcontractor 
claims; prompt processing of applica¬ 
tions for partial payment; an initial con¬ 
ference between the contracting officer 
and contractor to develop a program for 
settlement: a plant clearance period of 
&0 days; application of Part 8 procedures 
to disposal of contractor inventory re¬ 
sulting from changes to a cost-reim¬ 
bursement type contract: authorization 
for the use of the provisions of Part 8 
in disposing of obsolete or excess prop¬ 
erty for which the contractor makes a 
c large; increasing the contracting 
o:fieer'a responsibility to authorize the 
cont ractor to conclude settlement of sub¬ 
contracts up to $2,500: extending to all 
of a contractor's terminated DoD prime 
contracts the authority granted by any 


contracting offices within DoD to settle 
subcontracts under $10,000; and the es¬ 
tablishment of an equitable basis for 
dealing with a loss contract by applica¬ 
tion of a rate of loss to all costs. 

Deportment of Defense Contract cost 
principles for comprehensive use in 
negotiation and administration. Includ¬ 
ing terminations, are being readied for 
promulgation. Because of the forth¬ 
coming publication of these cost prin¬ 
ciples. this Revision to Part 8 was not 
concerned with the consideration of 
costs in terminations. No attempt was 
made to revise the principles and stand¬ 
ards contained In Subpart D. 

Subpart D has been rclcttered Sub¬ 
part C; the title of the new Subpart C 
has been changed from ‘General Prin¬ 
ciples Applicable to the Settlement of 
Terminated Fixed-Price Contracts*’ to 
•’Additional Principles Applicable to the 
Settlement of Terminated Fixed-Price 
Contracts". Sections 8.400, 8.401. and 
8.402 have been changed to Si 8.303. 
8.301. and 8.302 respectively, and ref¬ 
erence to S 8.402 in new 5 8.302 (b) (5) 
has been changed to $ 8 302. and refer¬ 
ence to 5 8 406 in 5 8.302 <c> (13) has 
been changed to 5 8.306. 

Part 8. as revised, now reads as follows 
(with the exception of SS 8.300. 8.301, 
and 8.302): 

Sec. 

8 000 Scope and applicability at part. 

Sub port A—>0«ffnition* of Term* 


Sec. 

8208 Settlement of subcontract dnlma. 
8 208 1 Subcontractor** rights. 

8.208- 2 Prime contractor"! right* and ob¬ 

ligation*. 

8 208-3 Settlement procedure. 

8-208-4 Authorization for subcontract set¬ 
tlement* of 810.000 or les* with¬ 
out approval or ratification. 

8 208-3 Recognition of Judgment* and 

arbitration awards. 

8 208 3 Delay in settlement of subcon¬ 

tractor claim*. 

8208- 7 Government assistance In settle¬ 

ment of subcontract*. 

8-208-8 Assignment of right* under sub¬ 

contract*. 

8.200 Settlement agreement*. 

8 209-1 General. 

8.209 2 Excepted item*. 

8 209-3 Government property. 

8.209- 4 No-cost settlement. 

8209- 5 Partial settlements. 

8.209 6 Joint settlement of two or more 

claims. 

8 209-7 Settlement by determination. 

8.210 Contracting officer is negotiation 

memorandum. 

8211 Review and approval of propoaed 

settlement*. 

8 211-1 Settlement review board*. 

8 211-2 Required review and approval. 

8211- 3 Scope of review. 

8 211-4 Action by board. 

8 212 Payment. 

8212- 1 Partial payment* upon termina¬ 

tion. 

8212-2 Pinal payment. 

8.213 Coat mine!plea applicable to the 

settlement of certain terminated 
research and development con¬ 
tract*. 


8.101 Definition*. 

8 101-1 Amount of claim or settlement. 

8.101- 2 Common items. 

8.101- 3 Continued portion of the contract 

8.101- 4 Contractor-acquired property. 

8 101-8 Contractor Inventory. 

8 101-3 Disbursing officer. 

8 101-7 Elective date of termination. 

8 101-8 Government-furnished property. 

8 101-9 Material 
8 101-10 Other work 

8.101- 11 Partial termination. 

8.101- 12 Plant clearance period. 

8 10113 Plant equipment. 

8.101- 14 Prime contract. 

8.101- 13 Production equipment. 

8 101-18 Salvage. 

8.101- 17 Scrap 

8.101- 18 Serviceable or usable property. 

8.101- 19 Settlement agreement. 

8 101 -20 Settlement proposal. 

8 101-21 Special machinery and equipment. 
8 101-22 Special tooling. 

8 101-23 Subcontract. 

8.101 24 Termination claim. 

8.101 25 Termination Inventory. 

8.101- 26 Terminated portlou of the con¬ 

tract. 

Sub pert 8—General Principle* Applicable lo the 
Settlement of Fixed-Price Type Contract* 
Terminated for Convenience ond to the 
Settlement of All Terminated Celt* Re im bur la¬ 
ment Type Controct* 

8200 Scope of sub part. 

8.201 Authority of contracting officers. 

8202 Notice of termination. 

8203 Methods of settlement. 

8204 Duties of prime contractor after 

receipt of notice of termination. 
8.205 Dutlea of contracting officer after 
issuance of notice of termina¬ 
tion. 

8208 Fraud or other criminal conduct. 
8207 Audit of settlement proposal* and 
of aubccmuoci settlement*. 


Sub pari C—Additional Principle* Applicable to 
the Settlement of Terminated Fixed-Price Con¬ 
tract* 

8 300 Scope of subpart. 

8201 General standards for use of coot 
principles. 

8302 Statement of principle* for con¬ 

sideration of cost*. 

8303 Allowance for profit. 

8 304 Adjustment for loss. 

8305 Deductions. 

8 306 Completed end Item*. 

8307 Settlement pmpoaal*. 

8307-1 Submission of settlement propos¬ 
als. 

8 307-2 Base* for settlement proposal*. 

Subpart D— Additional Principle* Applicable to 
the Settlement of Terminated Co»t-Reimbwr*e- 
ment Type Contract* 

8.401 General consideration*. 

8.402 Election to discontinue voucher*. 

8.493 Notice to the General Accounting 

Office. 

8 404 Procedure where contractor con¬ 

tinue* to submit voucher*. 

8-404—1 Submission of settlement proposal. 

8.404 2 Submission of coat voucher* 

8.405 Procedure where contractor discon¬ 

tinue* use of voucher*. 

8.405- 1 Submission of settlement proposal. 

8 405 2 Interim negotiation*. 

8-405-3 Information concerning previous 

coat voucher*. 

8-405-4 Notice to General Accounting Office 

of audit statu* date. 

8.405- 5 Exception* by the General Ac¬ 

counting Office. 

8.405- 6 Pinal settlement. 

8 406 Partial termination. 

8.407 Termination for default. 

Subport E—Di*po*irion of Terminolion Inventory 

8 501 General. 

8301-1 Method* of dUposaL 
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Sec. 

8.501-2 

8502 


8502-1 

8.502-2 

8:500-3 

8 503 
8 503-1 
8.503 2 
8 503-3 
8 503-4 
8 503-3 
8 503 6 

8.503 7 

8504 
8.604-1 
8 504-2 

8505 

8.505- 1 

8.505- 2 
8505-3 
8 500 
8507 

8 507-1 
8507-2 
8 507-3 
8.507-4 
8 507*6 
8 508 
8.500 

8510 

8511 
8511-1 

8511-2 

8 512 
8 512-1 
8.512-2 
8513 

8513- 1 
H 513-2 
0313 3 
8 613-4 
8 514 

8514- 1 
8 514-2 
8515 


General reatrlctlom on contrac¬ 
tor's authority. 

Contractor-acquired property— 
purchase or retention at cost, or 
return to auppliera. 

Purchase or retention at cost. 

Return of property to suppliers. 

Coal-reimbursement type con¬ 
tracts. 

Inventory schedules. 

Submission of Inventory schedules. 

Separate schedules. 

Inventory descriptions. 

Inventory schedule certificate. 

Common Items. 

Withdrawals from inventory sched¬ 
ules. 

Rejection and correction of In¬ 
adequate scheduler. 

Scrap and salvage. 

General. 

Scrap warranty. 

Screening of serviceable and usable 
property. 

Scope of screening. 

Screening period. 

Acquisition by government. 

Government-furnished property. 

Sale or other disposition of termi¬ 
nation inventory. 

General. 

Competitive sales. 

Other sales. 

Proceeds of sale. 

Applicability of antitrust lawa. 

Donation*. 

Destruction or abandonment. 

Special machinery, tooling and 
equipment. 

Removal and storage. 

Special storage at the expense and 
ride of tho contractor. 

Storage at the expense and risk of 
the Government. 

Review of property disposal. 

Property disposal review boards. 

Required review. 

Subcontractor termination Inven¬ 
tory. 

General policy. 

Inventory schedules. 

Scrap and salvage. 

Serviceable and usable property. 

Adjustment prior to final settle¬ 
ment. 

Duty of contractors to inform 
government. 

Right of government to review in¬ 
ventory schedules. 

Accounting for termination Inven¬ 
tory. 


Subpart F—Termination for Default 


8 600 Scope of subpart. 

8.601 General. 

8.602 Termination of fixed-price supply 

contracts for default. 

8 602-1 The Government's right to termi¬ 
nate for default. 

8 602-2 Effect of termination for default. 

8 602 3 Procedure for default. 

8.602- 4 Procedure In lieu of termination 

for default. 

8.602- 5 Memorandum by the contracting 

officer. 

6 602-6 Repurchase against contractor's 

account. 

8.602- 7 Other damages. 

8.003 Termination of fixed-price con¬ 

struction contracts for default. 

8.603- 1 Termination of the contractor's 

right to proceed. 

8 603- 2 Effect of termination for default. 

8.603- 3 Procedure for default. 

8.603- 4 Procedure In lieu of termination 

for default. 

8.603- 5 Memorandum by the contracting 

officer. 

8 603 -6 Other damages. 


Subpart G—Clouses 

Sec. 

8.700 Scope of subpart. 

8.701 Termination clause for fixed-price 

contracts* 

8.702 Termination clause for cost-reim¬ 

bursement type contracts. 

8.703 Termination clause for fixed-price 

construction contracts. 

8.704 Research and development con¬ 

tracts with educational and 
other nonprofit Institutions. 

8 704-1 Termination clause. 

8.704-2 Suggested clause for subcontracts. 

8.705 Short form termination clause for 

fixed-price supply and service 
contracts. 

8 706 Subcontract termination clause. 

8.707 Default clause for fixed-price sup¬ 

ply contract*. 

8.708 Excusable delays clause for cost- 

reimburtfcmcnt type supply con¬ 
tracts. 

8.709 Default clause for fixed-price con¬ 

struction contracts. 

Subporl K—forms 

8 800 Scope of subpart. 

8.801 Notice of termination. 

8 801 -1 Telegraphic notice of termination. 

8.801- 2 Letter notice of termination. 

8.802 Forms for settlement of fixed-price 

contracts. 

8.802- 1 DD Form 540—Settlement Pro- 

noeal—Inventory Baals. 

8 802 2 DD Form 511—Settlement Pro¬ 

posal-Total Coat Basis. 

8.802- 3 DD Form 831—Settlement Pro¬ 

posal-Short Form. 

8.802- 4 DD Form 542—Inventory Sched¬ 

ule A—Metals in Mill Product 
Form. 

DD Form 542c—Inventory Sched¬ 
ule A—Continuation Sheet. 
8.082*5 DD Form 543—Inventory Sched¬ 

ule B—Raw Materials. 

DD Form 543c—Inventory Sched¬ 
ule B —Continuation Sheet. 

8.802- 0 DD Form 544 —Inventory Sched¬ 

ule C—Work In Process. 

DD Form 544c—Inventory Sched¬ 
ule C—Continuation Sheet. 

8.802- 7 DD Form 545—Inventory Sched¬ 

ule D—Dies. Jigs. Fixtures, etc., 
and Special Tools. 

DD Form 545c—Inventory Sched¬ 
ule D—Continuation Sheet. 

8.802- 8 DD Form 832—Inventory Schedule 

E-Short Form for Use with DD 
Forip 831 Only. 

8 802 9 DD Form 540—Schedule of Ac¬ 

counting Information. 

8 802-10 DD Form 548— Application for 

* Partial Payment. 

8 803 DD Form 547—Settlement Proposal 
for Cost-Reimbursement Type 
Contracts. 

8 804 DD Form 547a—Notice of Audit 

Status Date. 

8 803 Scrap Warranty. 

8306 Forms of Settlement Agreement. 

8 806-1 Settlement Agreement for Use In 

8ettili)g Fixed-Price Prime Con¬ 
tracts after Complete Termina¬ 
tion. 

8.806- 2 Settlement Agreement for Use in 

Settling Fixed-Price Prime Con¬ 
tracts after Partial Termination. 
8 806-3 Partial Settlement Agreement, for 
Use In Settling Fixed-Price Prime 
Contracts after Complete or 
Partial Termination where 
Settlement Pertain* Only to 
Settlements with Subcontrac¬ 
tors. 

8.806- 4 Settlement Agreement for Use in 

Settling Cost-Reimbursement 
Type Prime Contracts after Com¬ 
plete Termination where Settle¬ 
ment Includes Costs. 


Settlement Agreement for U*e !n 
Settling Cost-Reimbursement 
Type Prime Contracts after Com¬ 
plete Termination where Settle¬ 
ment Is Limited to Fee. 

No Cost Settlement Agreement- 
Partial Termination. 

No Cost Settlement Agreement- 
Complete Termination. 

DD Form 1114—Instructions for 
Use of Contract Termination 
Settlement and Inventory Sched¬ 
ule Forms. 

(Notx: A facsimile of each of the form* 
listed above in If 8 862 to 8.807 has been filed 
with the Federal Register Division; copies of 
forms may be obtained through the con¬ 
tracting officer In any of the military de¬ 
portments.) 

AuTHosmr: || 8 000 to 8 807 Issued under 
R. S, 161. see 2202. 70A Stat. 120; 5 U. S. C. 
22. 10 U. 8. C. 2202. 

f 8.000 Scone and applicability of 
part, (a) This part establishes uniform 
policies and procedures relating to the 
complete or partial termination of con¬ 
tracts for the convenience of the Govern¬ 
ment or for default. It includes uniform 
contract clauses with respect to termi¬ 
nation and excusable delay, and ap¬ 
proved termination and settlement 
forms. 

<b) This part applies to contracts 
which by their terms provide for termi¬ 
nation for the convenience of the Gov¬ 
ernment or for the default of the con¬ 
tractor. whether or not the clauses in 
the contract with respect to termination 
and excusable delay are those set forth 
In Subpart G of this part. In the event 
the clauses actually used in the contract 
arc inconsistent with the provisions of 
this part, the clauses actually used shall 
control to the extent of the inconsistency 
Contracts which do not contain the ap¬ 
plicable clauses may. where it is in the 
best Interest of the Government, be 
amended by agreement prior to or after 
termination of the contract, to include 
or substitute such a clause. 

(c) This part also applies to the dis¬ 
posal of contractor inventory arising out 
of any modification of a cost-reimburse¬ 
ment type contract pursuant to the 
Changes clause. 

<d> When the Head of a Procurinrr 
Activity so authorizes, the provisions of 
this part may be utilized— 

O) In determining any equitable ad¬ 
justment as a result of modification of 
any contract other than a cost-reim¬ 
bursement type contract pursuant to the 
Changes clause; 

<2> In the disposal of any property 
which has become obsolete or excess for 
any reason under a contract whenever 
the cost of such property is made the 
basis of a claim by the contractor against 
the Government; or 

<3) In the disposal of contractor in¬ 
ventory generally. 

SU8PART A—DEFINITIONS Of TERMS 

S 8.101 Definitions . As used in this 
part, the following terms have the mean¬ 
ing stated below r : 

5 8.101-1 Amount of claim or settle - 
ment. When the action to be taken 
under tills part depends upon the amount 


see. 

8-800-5 

8.800*0 

8800-7 

8.807 
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of a termination claim or settlement, 
then, in determining such amount. <a) 
credits for retention or other disposal of 
termination inventory allocated to the 
claim and for advance or partial pay¬ 
ments shall not be deducted from the 
irross claim or settlement; but (b) 
imounts payable for completed articles 
or work at the contract price, or for the 
settlement or discharge of termination 
claims of subcontractors, shall be 
deducted. 

9 8.101-2 • Common items . "Common 
items'* means material which is common 
in nature to both the terminated con¬ 
tract and the contractor’s other work. 

9 8.101-3 Continued portion of the 
contract . ‘'Continued portion of the 
contract** means that portion of a par¬ 
tially terminated contract which relates 
to work or end items not already com¬ 
pleted and accepted prior to the effective 
date of termination and which the con¬ 
tractor must continue to perform. 

9 8.101-4 Contractor-acquired prop¬ 
erty, "Contractor-acquired property" is 
property procured or otherwise provided 
by the contractor for the performance of 
a contract, whether or not the Govern¬ 
ment has title by the terms of the con¬ 
tract. or exercises Its contractual right 
to take title. 

9 8.101-5 Contractor inventory. 
"Contractor inventory" means <&> any 
property acquired by and in the posses¬ 
sion of a contractor or subcontractor 

< including Government-furnished prop¬ 
erty) under a contract pursuant to the 
terms of which title is vested In the 
Government, and in excess of the 
amounts needed to complete full per¬ 
formance under the entire contract; and 

< any property which the Government 
is obligated to or has an option to take 
over under any type of contract as a 
result either of any changes in the speci¬ 
fications or plans thereunder or of the 
termination of such contract for sub¬ 
contract thereunder), prior to comple¬ 
tion of the work, for the convenience or 
at the option of the Government. 

9 8.101-8 Disbursing officer . "Dis- 
burslng omcer" means the officer or 
agent of the office designated as the pay¬ 
ing office under the contract. Including 
a-s appropriate. Army finance and ac¬ 
counting officers. Air Force accounting 
and disbursing officers, and Navy re¬ 
gional accounts officers. 

§ 8.101-7 Effective date of termina¬ 
tion, "Effective date of termination" 
means the date upon which the notice of 
termination first requires the contractor 
to stop performance, in whole or in part, 
under the contract. If, however, the 
termination notice is received subsequent 
to the date fixed for termination, then 
the effective date of termination means 
the date on which the notice is received. 

9 8 . 101-8 Government-furnished 
property . "Government-furnished prop¬ 
erty" is property in the possession of or 
acquired directly by the Government, 
and subsequently delivered or otherwise 
ffiade available to the contractor. 

I 8.101-9 Material "Material" means 
property w’hich may be incorporated ln- 
Nq. 233-3 


to or attached to an end item to be de¬ 
livered under a contract or which may 
be consumed or expended in the per¬ 
formance of a contract. It Includes, but 
is not limited to. raw and processed ma¬ 
terial, parts, components, assemblies, 
and small tools and supplies which may 
be consumed in normal use In the per¬ 
formance of the contract. 

9 8.101-10 Other work, "Other work" 
means any current or scheduled work of 
the contractor, whether Government or 
commercial, other than work related to 
the terminated contract. 

9 8.101-11 Partial termination. "Par¬ 
tial termination" means the termination 
of a part, but not all. of the work which 
has not been completed and accepted 
under a contract. 

18.101-12 Plant clearance period. 
"Plant clearance period" means a period 
beginning with the effective date of the 
termination for convenience and ending, 
for each particular property classifica¬ 
tion (such as raw materials, purchased 
parts, and work In process) at any one 
plant or location, 90 days after receipt by 
the contracting officer of acceptable in¬ 
ventory schedules covering all items of 
that particular property classification In 
the termination inventory at that plant 
or location, or ending on such later date 
as may be agreed to by the contracting 
officer and the contractor. Final phase 
of a plant clearance period means that 
part of a plant clearance period after the 
receipt of acceptable inventory schedules 
covering all items of the particular prop¬ 
erty classification at the plant or 
location. 

9 8.101-13 Plant equipment. "Plant 
equipment" means personal property of 
a capital nature (consisting of machin¬ 
ery. equipment, furniture, vehicles, ma¬ 
chine tools, accessory and auxiliary 
items, and production equipment, but ex¬ 
cluding special tooling) used or capable 
of use in the manufacture of supplies 
or in the performance of services or for 
any administrative or general plant 
purpose. 

9 8.101-14 Prime contract. "Prime 
contract" means any contract as defined 
in 9 1.201-6 of this chapter entered into 
by any Department or procuring activity. 

5 8.101-15 Production equipment. 
"Production equipment" means those 
items of plant equipment located within 
a manufacturing, processing, assembly, 
or service establishment, and used for 
cutting, abrading, grinding, shaping, 
forming, joining, measuring, testing, 
heating, or treating production materials 
or work in process. 

§ 8.101-16 Salvage. "Salvage" means 
property which, because of its worn, 
damaged, deteriorated, or Incomplete 
condition, or specialized nature, has no 
reasonable prospect of sale or use as 
serviceable property without major re¬ 
pairs or alterations but which has some 
value in excess of its scrap value. 

9 8.101-17 Scrap . "Scrap" means 
property that has no reasonable prospect 
of being sold except tor the recovery 
value of its basic material content. 


9 8.101-8 Serviceable or usable prop¬ 
erty. "Serviceable or usable property" 
means property that has reasonable 
prospect of sale or use either in its exist¬ 
ing form or after minor repairs or altera¬ 
tions. 

5 8.101-19 Settlement agreement. 
"Settlement agreement” means a written 
agreement, in the form of an amendment 
to the contract, between the contractor 
and the Government settling all or a 
severable portion of a settlement pro¬ 
posal. 

I 8.101-20 Settlement proposal. "Set¬ 
tlement proposal" means a termination 
claim submitted by a contractor or sub¬ 
contractor in the form, and supported 
by the data, required by this part. 

9 8.101-21 Special machinery and 
equipment. "Special machinery and 
equipment" means that part of plant 
equipment w’hlch was acquired or con¬ 
structed solely for the performance of 
the terminated contract or the termi¬ 
nated contract and other Government 
contracts, and as to which the contractor 
claims loss of useful value. 

9 8.101-22 Special tooling . "Special 
tooling" means property of such a spe¬ 
cialized nature that its use. without sub¬ 
stantial modification or alteration, is 
limited to the production of the partic¬ 
ular supplies or performance of the 
particular services tor which acquired 
or furnished. It includes, but is not 
limited to. Jigs, dies, fixtures, molds, pat¬ 
terns. special taps, special gauges, and 
special test equipment. 

5 8.101-23 Subcontract. "Subcon¬ 
tract" means any contract as defined 
in 9 1.201-6 of this chapter other than & 
prime contract, entered into by a prime 
contractor or a subcontractor, calling 
for supplies or services required for the 
performance of any one or more prime 
contracts. 

9 8.101-24 Termination claim. 
"Termination claim" means any claim 
by a contractor or subcontractor, per¬ 
mitted by the terms of a prime contract, 
for compensation for the termination, in 
whole or in part, of the prime contract 
or a subcontract thereunder, and any 
other claim which this Section author¬ 
izes to be asserted and settled in con¬ 
nection with a termination settlement. 

9 8.101-25 Termination inventory. 
"Termination inventory" means any 
items of physical property purchased, 
supplied, manufactured, furnished, or 
otherwise acquired tor performance of 
the terminated contract and properly 
allocable to the terminated portion of 
the contract. The term does not include 
any facilities, material, production or 
other equipment, or special tooling, 
which are subject to a separate contract 
or a special contract provision governing 
the use or disposition thereof. Termi¬ 
nation Inventory may include con¬ 
tractor-acquired property and Govern¬ 
ment-furnished property as defined in 
9 8.101-4 and f 8.101-8. 

9 8.101-26 Terminated portion of the 
contract. "Terminated portion of the 
contract" means that portion of a 
terminated contract which relates to 
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work or end items not already complct- 
cd and accepted prior to the effective 
date of termination and which the con¬ 
tractor is not to continue to perform. 

SUBRART B—GENERAL PRINCIPLES APPLICABLE 
TO THE SETTLEMENT OF FIXED-PRICE TYPE 
CONTRACTS TERMINATED FOR CONVENIENCE 
ANO TO THE SETTLEMENT OF ALL TERMINATED 
COST-REIMBURSEMENT TYPE CONTRACTS 

5 8.200 Scope of subpart . This sub¬ 
part deals with: 

(a> The authority of contracting offi¬ 
cers to terminate contracts in whole or 
in part <1> for the convenience of the 
Government: and <2> in the case of 
cost-reimbursement type contracts for 
default: 

<b> Duties of the contractor and the 
contracting officer after issuance of the 
notice of termination; 

(c) General procedures for the settle¬ 
ment of terminated contracts; and 
<d) Settlement agreements. 

Subpart C sets forth additional prin¬ 
ciples applicable only to ffxed-price type 
contracts. Subpart D set s forth ad¬ 
ditional principles applicable only to 
cost-reimbursement type contracts. 
Subpart P sets forth the principles ap¬ 
plicable to the termination of ffxed-price 
type contracts for default. 

I 8.201 Authority of contracting 
officers. The authority of contracting 
officers to terminate contracts for con¬ 
venience. and for default In the case of 
cost-relmburj-emont type contracts, and 
to enter into settlement agreements 
under thb Subchapter is usually found 
in the termination clause or other pro¬ 
visions of the contract. Contracts shall 
be terminated for the convenience of the 
Government or for default only when 
such action is in the best interest of the 
Government, as determined in accord¬ 
ance with Departmental procedures. 

5 8.202 Notice of termination . Con¬ 
tracts shall be terminated for conven¬ 
ience. or for default in the case of cost- 
reimbursement type contracts, only by 
a written notice to the contractor (sec 
8 801), stating: 

<a) That the contract is being termi¬ 
nated for the convenience of the Govern¬ 
ment (or for default) pursuant to the 
contract provisions authorizing such 
termination: 

(b) The effective date of termination: 
<c) The extent of termination and. if 
a partlul termination, the portion of the 
contract to be continued: and 
<d) Any special instructions. 

A copy of the notice of termination 
shall be sent to any known assignee, 
guarantor, or surety of the contractor. 

I 8.203 Methods of settlement. Set¬ 
tlement of terminated cost-reimburse¬ 
ment type contracts and of ffxed-price 
type contracts terminated for conven¬ 
ience may be effected by (a) negotiated 
agreement. <b> determination by the 
contracting officer. (3) In the case of 
cost-reimbursement type contracts, cost¬ 
ing-out under vouchers using Standard 
Form 1034, or (d) a combination of these 
methods. Every effort shall be made to 
reaoh a fair and prompt settlement with 
the contractor. The negotiated agree¬ 
ment is the most expeditious and most 


satisfactory method of settling termi¬ 
nation claims and shall be used when¬ 
ever feasible. Settlement by determi¬ 
nation shall be used only when a termi¬ 
nation claim cannot bo settled by 
agreement. 

5 8.204 Duties of prime contractor 
after receipt of notice of termination. 
The contractor, after receipt of the no¬ 
tice of termination and except as other¬ 
wise directed by the contracting officer, 
must comply with the termination clause 
of the contract and the notice of termi¬ 
nation which generally require, among 
other things, that the contractor: 

(a) Stop work immediately on the 
terminated portion of the contract and 
discontinue placing subcontracts there¬ 
under: 

<b> Terminate all subcontracts re¬ 
lated to the terminated portion of the 
prime contract: 

(c) Immediately advise the contract¬ 
ing officer of any special circumstances 
precluding the stoppage of work; 

<d) If the termination is partial, per¬ 
form the continued portion of the con¬ 
tract and submit promptly any request 
for an equitable adjustment of price with 
respect to the continued portion of the 
contract, supported by evidence of any 
increase in the cost thereof: 

(e) Take such action as may be neces¬ 
sary, or as the contracting officer may di¬ 
rect, to protect and preserve property In 
the possession of the contractor in w hich 
tile Government has or may acquire an 
interest; and, to the extent directed by 
the contracting officer, deliver such 
property to the Government; 

(f> Promptly notify the contracting 
officer In writing of any legal proceed¬ 
ings against the contractor growing out 
of any subcontract or other commitment 
related to the terminated portion of the 
contract: ' 

<g> 8ettle all outstanding liabilities 
and all claims arising out of termination 
of subcontracts, obtaining any approvals 
or ratifications required by the contract¬ 
ing officer; 

<h> Promptly submit Us own settle¬ 
ment proposal, supported by appropriate 
schedules; and 

<i) Dispose of any termination Inven¬ 
tory, as directed or authorized by the 
contracting officer. 

I 8.205 Duties of contracting officer 
after issuance of notice of termination . 
(a) In accordance with the termination 
clause In the contract and with the no¬ 
tice of termination, the contracting offi¬ 
cer shall, among other things: 

(1) Direct the action required of the 
prime contractor; 

<2) Examine the settlement proposal 
of the prime contractor and, when ap¬ 
propriate, the settlement proposals of 
subcontractors; 

(3) Promptly negotiate settlement 
with the contractor and enter into a set¬ 
tlement agreement; and 

(4) To the extent that he is unable 
to negotiate settlement after due and 
diligent effort, promptly settle the con¬ 
tractor's claim by determination, 

<b) To expedite settlement, the con¬ 
tracting officer shall seek assistance from 
specially qualified, personnel isuch as 


negotiating, legal, accounting, inspect In , 
engineering, and property disposal per¬ 
sonnel) to: 

<1> Assist the contracting officer in 
dealings with the contractor; 

(2) Render advice on legal and con¬ 
tractual matters; 

(3) Conduct accounting reviews and 
render advice and assistance on account 
ing matters: and 

(4) Perform the following function , 
with respect to the termination 
Inventory— 

(l> Verify its existence: 

01) Determine qualitative and quanti¬ 
tative alienability; 

(iii) make recommendations concern¬ 
ing serviceability and unseniceability. 

Ov) Undertake necessary screenin ' 
and redistribution; and 

(v> Assist the contractor in accom¬ 
plishing other disposition, 

<c> An Initial conference shall be held 
with the contractor as promptly as pos¬ 
sible to develop a definite program for 
effecting the settlement. Where ap¬ 
propriate in the judgement of the con¬ 
tracting officer, principal subcontractors 
should be present. Topics discussed at 
the conference should include: 

(I) General principles relating to the 
settlement of any termination claim, in¬ 
cluding obligations of the contractor 
under the termination clause of the 
contract: 

<2) Extent of the termination, point 
at which work is stopped, and status of 
any plans, drawings, and information 
which would have been delivered had the 
contract been completed; 

<3) Status of any continuing work: 

(4) Obligation of the contractor to 
terminate subcontracts and general 
principles to be follow’ed In settlement of 
subcontractor claims; 

(5) Names of subcontractors involved 
and the respective dates termination no¬ 
tices were issued to them: 

(6) Contractor personnel handling, 
and methods for. review and settlement 
of subcontractor claims; 

(7) Arrangements for transfer of title 
and delivery to the Government of any 
materials required by the Government; 

(8) General principles and procedures 
to be followed In the protection, preser¬ 
vation, and disposition of contractor’s 
and subcontractor's termination Inven¬ 
tory, including the preparation of ter¬ 
mination inventory schedules; 

<9> Contractor accounting practice 
and preparation of DD Form 546 (Sched¬ 
ule of Accounting Informalion) <5 8.802- 
9); 

(10) Form In which settlement pro¬ 
posals shall be submitted; 

(II) Accounting review of settlement 
proposals; 

(12) Any requirement for interim 
financing in the nature of partial pay¬ 
ments; and 

(13) Tentative time schedule for ne¬ 
gotiation of the settlement, including 
submission of settlement proposals, ter¬ 
mination inventory schedules, and ac¬ 
counting information schedules by the 
contractor and subcon tractors. 

5 8.206 Fraud or other criminal con - 
duct. Whenever the contracting officer 
has reason to suspect fraud or other 
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criminal conduct In connection with the 
set: lament of a terminated contract, he 
shall discontinue all negotiations with 
the contractor and shall report the facts 
in accordance with $ 1 , 111 , of this 
chapter, 

f 8.207 Audit of settlement proposals 
and of subcontract settlements. <a> 
Each settlement proposal of $1,000 or 
over submitted by a prime contractor 
shall be referred by the contracting offi¬ 
cer to the cognizant audit agency for 
appropriate examination and recom¬ 
mendation. The contracting officer 
may. In his discretion, refer for audit 
settlement proposals of less than $ 1 , 000 . 
The contracting officer’s referral shall 
be In writing and shall recommend the 
scope of the audit, but the auditor may 
expand the scope of the audit if deemed 
advisable. The audit agency shall sub¬ 
mit a written report and recommenda¬ 
tions to the contracting officer, in ac¬ 
cordance with Departmental procedures. 

<b) Subcontract settlements submit¬ 
ted by the prime contractor to the con¬ 
tracting officer for approval or ratifica¬ 
tion in accordance with $ 8.208 shall be 
referred to the cognizant audit agency 
for review' and recommendations If ( 1 ) 
the .settlement Involves $25,000 or more; 
or (2> the contracting officer considers 
an audit, in whole or in part, desirable. 
The audit agency shall submit a written 
report and recommendations to the con. 
trading officer, in accordance with De¬ 
partmental procedures. 

5 8.208 Settlement of subcontract 

claims. 

i 8.208-1 Subcontractor's rights. A 
subcontractor has no contractual rights 
axulnst the Government upon Uic ter¬ 
mination of a prime contract. The 
rights of a subcontractor arc against the 
prime contractor or Intermediate sub¬ 
contractor with whom it .has contracted. 
Upon termination of a prime contract, 
the prime contractor and each subcon¬ 
tractor arc responsible for the prompt 
settlement of the termination claims of 
immediate subcontractors. 

f 8.208-2 Prime contractor's rights 
and obligations . Kach termination clause 
provides that, after receipt of a notice 
of termination and except as otherwise 
directed by the contracting officer, the 
prime contractor shall terminate ail 
subcontracts to the extent that they re¬ 
late to the performance of any work 
terminated by notice of termination. 
Prime contractors should therefore, for 
their own protection, include a ter¬ 
mination clause in their subcontracts. 

A suggested subcontract termination 
clause is set forth in $ 8.706. The failure 
a prime contractor to include an 
appropriate termination clause In any 
subcontract, or to exercise its rights 
thereunder, shall not <a> alTect the right 
of the Government to require the ter¬ 
mination of the subcontract, or <b> in- 
or^ase the obligation of the Government 
beyond that wTilch would have arisen if 
the subcontract had contained an ap¬ 
propriate termination clause. In any 
*ueh case, the reasonableness of the 
Prime contractor’s settlement with the 
*ubcoatractor should normally be meas- 
ure « by the aggregate umount which 
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would be due under subparagraphs (i>, 
<ll), and <iii> of paragraph <e> of the 
suggested subcontract termination 
clause. Reimbursement in excess of 
that amount shall be allowed only In un¬ 
usual cases, and then only when the 
contracting officer is satisfied that the 
terms of the subcontract were nego¬ 
tiated In good faith and did not unrea¬ 
sonably increase Uie rights of the sub¬ 
tractor. 

5 8.208-3 Settlcynent procedure. (a> 
Settlements w'Jth subcontractors shall be 
made In general conformity with the 
policies and principles relating to settle¬ 
ment of prime contracts as set forth in 
this subpart and in subpart C or D of 
this port as applicable. However, the 
basis and form of the subcontractor’s 
settlement proposal must be acceptable 
to the prime contractor or the next 
higher tier subcontractor. Each such 
settlement shall be supported by ac¬ 
counting and other data sufficient for 
adequate review' by the Government. In 
no event shall the Government pay to 
the prime contractor any amount for 
loss of anticipatory profits or conse¬ 
quential damages resulting from the 
termination of any subcontract (but see 
$ 8.208-5 >. 

(b) Except as provided in $8,208-4 
( 1 ) all subcontractor termination Inven¬ 
tory shall be disposed of and accounted 
for in accordance with Subpart E of this 
part, and ( 2 ) the contracting officer 
shah require the prime contractor to 
submit to him for approval or ratifica¬ 
tion all termination settlements with 
subcontractors. In submitting each set¬ 
tlement, the prime contractor shall cer¬ 
tify that it has examined the subcon¬ 
tractor's claims included therein, that 
they are allocable to the terminated 
portion of the prime contract, and that 
the settlement is fair and reasonable, 
was negotiated in good faith, and is not 
more favorable to the subcontractor 
than if the Government were not in¬ 
volved The contractor shall also certify 
that it has received from all Its imme¬ 
diate subcontractors certifications sub¬ 
stantially in the form of its own certifi¬ 
cation. With respect to settlements 
with more remote subcontractors, the 
contractor shall certify that it has r.o 
Information leading it to doubt their 
reasonableness o;* their nllocabillty to 
the terminated portion of the prime 
contract. 

(c) The contracting officer shall 
promptly examine such subcontract set¬ 
tlement required to be submitted to him 
(including the basis and form of the 
proposal upon which the settlement was 
based) to satisfy himself that the sub¬ 
contract termination was made neces¬ 
sary by the termination of the prime 
contract, and that the settlement was 
arrived at in good faith, is reasonable in 
amount, and is allocable to the termi¬ 
nated portion of the contract (or if 
allocable only In part, that the proposed 
allocation is reasonable). In consider¬ 
ing the reasonableness of any subcon¬ 
tract settlement, the contracting officer 
shall be guided generally by the provi¬ 
sions of this part relating to the settle¬ 
ment of prime contracts, and shall com¬ 
ply with any applicable requirement? of 




$3 8,207 and 8.211 relating to audit and 
review. Upon completion of the exam¬ 
ination. the contracting officer shall 
notify the contractor in wTltlng of ( 1 ) 
his approval or ratification, or ( 2 ) his 
reasons for disapproval. 

$ 8.208-4 Authorization for subcon¬ 
tract settlements of $10,000 or less with¬ 
out approval or ratification. <a> < 1 > 
The contracting officer may. upon the 
written request of the prime contractor, 
authorize it*in writing to conclude set¬ 
tlements of $ 10,000 or less (see $ 8 . 101 - 1 ) 
of its terminated subcontracts, without 
approval or ratification by the contract¬ 
ing officer, if: 

<T> The contracting officer Is satisfied 
with the adequacy of the procedures used 
by the contractor in settling termination 
claims (including proposals for reten¬ 
tion, sale, or other disposal of termina¬ 
tion Inventory) of its immediate and 
lower tier subcontractors. 

(it> Any termination Inventory In¬ 
cluded in determining the amount of the 
settlement will be disposed of in accord¬ 
ance with $ 8 513. except that the dis¬ 
position of such Inventory shall not <a> 
be subject to review by the contracting 
officer under $$ 8.513-1 or 8.513-3, or (b) 
be subject to $ 8.513-4; and 

Uii> The settlement will be accom¬ 
panied by a certificate substantially 
similar to the certificate set forth in the 
settlement proposal forms in $ 8.802; 

Provided. That the contracting officer 
shall not grant to the contractor any au¬ 
thority hereunder for settlements be¬ 
tween $2,500 and $10,000 without the 
written approval as to that contractor 
of the Head of the Procuring Activity 
concerned, or of a deputy or principal 
assistant responsible for contract mat¬ 
ters. Except as provided in subpara¬ 
graph (3) of this paragraph authority 
granted to a prime contractor pursuant 
to this subparagraph (a) ( 1 ) by any 
contracting officer within the Depart¬ 
ment of Defense shall be applicable to all 
terminated prime contracts of all pro¬ 
curing activities within the Department 
of Defense. 

<2 1 Except as provided in subpara¬ 
graph (3) of this paragraph, the con¬ 
tracting officer without further approval 
or ratification shall accept, as part of 
the prime contractor’s termination 
claim, any settlement of terminated 
lower tier subcontracts concluded by 
any of its immediate or lower tier sub¬ 
contractors who. pursuant to subpara¬ 
graph ( 1 ) of this paragraph, have been 
granted, by any contracting officer within 
the Department of Defense, authority as 
prime contractors to settle subcontracts: 
Provided , tliat the settlement of such 
lower tier subcontracts is within the limit 
of such authority. 

(3) The provisions cf subparagraphs 
( 1 ) and ( 2 ) of this paragraph shall not 
apply to any contracts under the admin¬ 
istration of any contracting officer within 
the Department of Defense If such con¬ 
tracting officer so notifies the prime con¬ 
tractor concerned. Such notice (1) shall 
be In writing. ( 11 ) shall be issued only 
after written approval thereof by the 
Head of the Procuring Activity con¬ 
cerned or of a deputy or principal assist- 
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ant responsible for contract matters, and 
(ill) If subparagraph (2) of this para¬ 
graph Is Involved shall specify any sub¬ 
contractor affected. 

<b) | 8.513 shall apply to any disposal 
of completed end items allocable to the 
terminated subcontract, except that 
completed end Items allocable to the 
terminated subcontract may be disposed 
of without review by the contracting of¬ 
ficer under 98.518-1 or 18.513-3, and 
without screening under 9 8.513-4, If the 
total amount thereof (at the subcon¬ 
tract price) when added to the amount 
of the settlement does not exceed $10,000. 

(c> A contracting officer granting the 
above Authorization to a contractor shall 
be responsible for periodically making 
a selective review of settlements to de¬ 
termine whether the contractor is mak¬ 
ing adequate reviews and fair settle, 
men is. and wiiether such authorization 
shall remain in effect. Whenever the 
contracting officer determines that the 
contractor's procedures arc not ade¬ 
quate or that improper settlements are 
being made, he shall revoke the authori¬ 
zation by written notice to the con¬ 
tractor. The revocation shall take effect 
only from the date of receipt. 

<d) Any number of separate settle¬ 
ments of $10,000 or less may be made 
with a single subcontractor. However, 
claims which would normally be In¬ 
cluded In a single settlement proposal, 
such as those based on a scries of sep¬ 
arate orders for the same item under 
one contract, shall be consolidated 
wherever possible, and shall not be di¬ 
vided in order to bring them within the 
authorization. 

5 8.208-5 Recognition of judgments 
and arbitration aioards. (a) In the 

event a subcontractor obtains a final 
judgment against a prime contractor, 
the contracting officer shall, for the 
purposes of settling the prime contract, 
treat the amount of the judgment as a 
cost of settling with the subcontractor, 
to the extent such judgment Is properly 
allocable to the terminated portion of 
the prime contract if: 

<1) The prime contractor has made 
reasonable efforts to include in its sub. 
contract the termination clause in 
9 8.706 or a similar clause excluding pay¬ 
ment of anticipatory profits or conse¬ 
quential damages; 

(2) The provisions of the subcontract 
relating to the rights of the parties upon 
its termination, in whole or In part, are 
fair and reasonable and do not unrea¬ 
sonably Increase the common law rights 
of the subcontractor; 

(3) The contractor has made reason¬ 
able efforts to settle the claim of the 
subcontractor; 

(4) The contractor has given prompt 
notice to the contracting officer of the 
Initiation of the proceedings in which 
the judgment was rendered and has not 
refused to give the Government con¬ 
trol of the defense of the proceedings; 
and 

(5) The contractor has diligently de¬ 
fended the suit or. if the Government 
has assumed control of the defense of 
the proceedings, has rendered such rea¬ 
sonable assistance as has been requested 
by the Government. 
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If the foregoing conditions are not all 
met. the contracting officer may allow 
the contractor such part of the Judg¬ 
ment as he considers a fair amount for 
settling the termination claim under the 
subcontract, giving due regard to the 
policies set forth in this part for settle¬ 
ment of such claims. 

ib> Where a contractor and his sub¬ 
contractor submit a subcontractor ter¬ 
mination claim to arbitration under any 
applicable law or contract provision, 
the contracting officer shall recognize 
the amount of the arbitration award as 
the cost of settling the claim of the 
subcontractor to the same extent and 
under the same conditions as specified 
in paragraph (a) of tills section. 

9 8.208-6 Delay in settlement of 
subcontractor claims , Where a prime 
contractor is unable to settle with a sub¬ 
contractor and such inability is delaying 
the settlement of the prime contract, 
the contracting officer may settle with 
the prime contractor, excepting from 
the settlement the whole or any part 
of the claim of such subcontractor and 
reserving the rights of the Government 
and of the prime contractor with re¬ 
spect thereto. 

9 8.208-7 Government assistance in 
settlement of subcontracts. In unusual 
cases the contracting officer may deter¬ 
mine that it Is in the best interests of 
the Government to offer assistance to 
the prime contractor in the settlement 
of a particular subcontract. Such a sit¬ 
uation may exist w’hen the prime con¬ 
tractor has made all reasonable efforts 
to negotiate the settlement without suc¬ 
cess and the contracting officer believes 
that with the assistance of the Gov¬ 
ernment a settlement can be reached. 
Such assistance shall be furnished only 
with the consent of the prime contrac¬ 
tor. In such cases, an agreement may 
be entered into by the Government, the 
prime contractor, and a subcontractor, 
covering the settlement of one or more 
subcontracts. In any such case, pay¬ 
ment to the subcontractor shall be ef¬ 
fected through the prime contractor as 
part of the overall settlement with the 
latter. 

9 8.208-8 Assignment of rights under 
subcontracts, (a) The termination 
clauses set forth In Subpart G of this 
part obligate the prime contractor to 
assign to the Government, in the manner, 
at the times, and to the extent directed 
by the contracting officer, all its right, 
title, and interest under any subcontracts 
terminated by reason of termination of 
the prime contract. The contracting 
officer shall not require such assignment 
unless he determines that it is in the best 
interest of the Government 

(b) In giving the Government the 
right to require the assignment of the 
prime contractor’s interest in terminated 
subcontracts, the termination clauses set 
forth In Subpart G of this part also pro¬ 
vide that the Government shall have the 
right, in its discretion, to settle and pay 
any or all claims arising out of the ter¬ 
mination of such subcontracts. This 
right does not obligate the Government 
to settle and pay termination claims of 
subcontractors. As a general rule, the 


prime contractor Is obligated to settle 
and pay such claims. Where, however, 
the contracting officer determines that it 
Is in the best interest of the Government 
to settle and pay directly a subcontrac. 
tor’s termination claim, he shall fir-.t 
obtain approval in accordance with De¬ 
partmental procedures. An example of 
a situation in which the best interest of 
the Government would be served by ef¬ 
fecting a direct settlement would be 
where a subcontractor Is the sole source 
for a product and it appears that a delay 
by the prime contractor in settlement or 
payment of the subcontractor's claim 
will jeopardize the financial position of 
the subcontractor. Direct settlements 
with subcontractors are not encouraged. 

9 8.209 Settlement agreements . 

9 8.209-1 General When a settle¬ 
ment has been negotiated with respect 
to the terminated portion of a contract, 
and all required reviews have been ob¬ 
tained. the contractor and the contract¬ 
ing officer shall enter Into a settlement 
agreement, substantially in the form 
set forth In the appropriate subpara¬ 
graph of 9 8.806. The settlement shall 
cover (a) any setoffs and counterclaims 
which the Government may have 
against the contractor and which rmiy 
be applied against the terminated con¬ 
tract. and (b> all claims of subcon¬ 
tractors, except claims which are specifi¬ 
cally excepted from the agreement 
and reserved for separate settlement. 

fi 8.209-2 Excepted items. Where 
any rights or claims of the Government 
or of the contractor are to be except* d 
from the settlement, the settlement 
agreement shall specify the nature and 
extent of the excepted items. However, 
care shall be taken so that the wording 
of the exception docs not create any 
new rights in the parties beyond those 
In existence prior to the execution of 
the settlement agreement. The sepa¬ 
rate settlement of excepted items shall 
be in accordance with the provisions 
of this Section and shall be set forth in 
settlement agreements. 

9 8.209-3 Government property . Be¬ 
fore any settlement agreement is exe¬ 
cuted. the contracting officer shall de¬ 
termine the status of the Government 
property account for the terminated 
contract. If the audit of such property 
required by Part 311, paragraph 404. 
discloses property for which the con¬ 
tractor cannot account, the settlement 
agreement shall reserve the rights of 
the Government with respect to such 
property, or make an appropriate de¬ 
duction from the amount otherwise due 
the contractor. 

9 8.209-4 So-cost settlement . (a) 

If no costs hove been Incurred by the 
contractor with respect to the termi¬ 
nated portion of the contract or if the 
contractor is willing to waive the costs 
Incurred by it and If no amounts are 
due to the Government under the con¬ 
tract, a no-cost settlement agreement 
shall be executed substantially in the 
form set forth in 9 8.896-6 or 9 8.806-7. 
as applicable. 

(b) Under a terminated cost-reim¬ 
bursement type contract, If the control- 
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tor elects to obtain reimbursement of 
co?>xs by the submission of Standard 
Form 1034 vouchers (costing-out), the 
settlement agreement shall cover only 
the fee. If any. 

f 8.209-5 Partial settlements. Every 
effort should be made by the contract¬ 
ing officer to settle In one agreement all 
rights and liabilities of the parties under 
the contract except those arising from 
any continued portion of the contract. 
Generally, contracting officers shall not 
attempt to make partial settlements 
covering particular items of the prime 
contractor’s settlement proposal. How¬ 
ever. when a contracting officer cannot 
promptly effect a complete settlement 
under the terminated contract, a partial 
settlement may be entered into: Pro¬ 
vided (a). The issues on which agree¬ 
ment has been reached are clearly 
srverable from other issues, and (b) the 
partial settlement will not prejudice the 
interests of the Government or the con¬ 
tractor in disposing of the unsettled 
part of the claim. 

f 8.209-6 Joint settlement of two or 
more claims. With the consent of the 
contractor, the contracting officer or 
officers concerned may negotiate Jointly 
two or more termination claims of the 
same contractor under different con¬ 
tract*. even though such contracts are 
with different Military Departments. 
In such cases, accounting work shall be 
consolidated to the greatest extent 
practical. The settlement resulting 
from such joint negotiation may be evi¬ 
denced by one settlement agreement 
covering ail contracts involved or by a 
separate agreement for each contract in¬ 
volved. Where the settlement agree¬ 
ment covers more than one contract, it 
shall <a> clearly identify the contracts 
Involved; (b> apportion the total 
amount of the settlement among the 
several contracts on some reasonable 
basis; <c) have attached or incorporated 
therein a schedule allowing the appor¬ 
tionment; and <d> be distributed and 
attached to each contract involved In 
the same manner os other contract 
amendments. 

> 8.209-7 Settlement by determina¬ 
tion —> General. To the extent that 
the contractor and contracting officer 
are unable to agree upon the settlement 
of a terminated contract or if a termi¬ 
nation claim is not submitted withiit the 
period required by the termination clause 
in the contract, the contracting officer 
shall issue a determination of the 
amount due in accordance with the ter¬ 
mination clause in the contract, includ¬ 
ing any cost principles Incorporated 
therein by reference. The contracting 
officer shall comply with the provisions 
of 11 8.209-1 through 8.209-6 in making 
any such determination. 

Notice to contractor. The con¬ 
tracting officer shall give the contractor 
not less than 15 days' notice by certified 
mail (return receipt requested) to sub¬ 
mit. on or before a stated date, written 
cyidence substantiating the amount 
claimed to be due. 

<o Submission of evidence, (1) The 
contractor has the burden of establishing 
by proof satisfactory to the contracting 
officer Uie amount claimed. 


<2) The contractor may submit such 
vouchers, verified transcripts of books 
of account, affidavits, audit reports, and 
other documents as it may wish. The 
contracting officer may request the con¬ 
tractor to submit such additional docu¬ 
ments and data, and may cause such 
accounting, investigations, and audits to 
be made, as he deems appropriate. 

<3) The contracting officer may accept 
photostatic or other copies of documents 
and records, and shall not require orig¬ 
inal documents, unless there Is a question 
of authenticity. 

C4) If the contractor wishes to confer 
with the contracting officer, or if the 
contracting officer wishes additional in¬ 
formation from Government personnel 
or from Independent experts, or wishes 
to consult persons whose affidavits or re¬ 
ports have been submitted, the contract¬ 
ing officer, in his discretion, may hold 
such conferences as he deems appro¬ 
priate. 

<d> Determinations. After reviewing 
the information submitted or otherwise 
available to him, the contracting officer 
shall determine the amount due and 
shall transmit a copy of his determi¬ 
nation to the contractor by certified mall 
(return receipt requested). The letter 
of transmittal shall advise the contractor 
that the determination is a final decision 
from which an appeal may be taken un¬ 
der the Disputes clause. The determi¬ 
nation shall set forth the amount due 
the contractor and shall be supported 
by detailed schedules conforming gen¬ 
erally to the forms for settlement pro¬ 
posals set forth in Subpart H of this part, 
and by additional information, sched¬ 
ules. and analyses, as appropriate. An 
adequate explanation shall be given for 
each major item of disallowance. The 
contracting officer need not reconsider 

(1) any settlement with a subcontractor, 

(2) any disposition of property, or (3) 
any other action relating to the termi¬ 
nated portion of the contract, where 
such settlement, disposition, or other ac¬ 
tion has been previously ratified or ap¬ 
proved by him or another duly authorized 
contracting officer. 

(e) Preservation of evidence. The 
contracting officer shall retain in appro¬ 
priate files of the contracting agency ail 
written evidence and other data or copies 
thereof, relied upon by him in making 
his determination, except that copies 
of original books of account, need not 
be made. Books of account together 
with other original papers and docu¬ 
ments. shall be returned to the contrac¬ 
tor within a reasonable time. 

(f> Appeals. The contractor has a 
right of appeal, under the Disputes clause 
of the contract, from any settlement by 
determination, except that the contrac¬ 
tor has no such right of appeal where it 
has failed to submit Its settlement pro¬ 
posal within the time provided in the 
contract and has failed to request ex¬ 
tension of such time. The pendency of 
an appeal shall not affect the authority 
of the contracting officer to settle the 
termination claim or any part thereof by 
a negotiated agreement with the con¬ 
tractor at any time before the appeal is 
decided. 


5 8.210 Contracting officer's negotia¬ 
tion memorandum. The contracting 
officer shall, at the conclusion of the 
settlement negotiations, prepare a mem¬ 
orandum setting forth the principal ele¬ 
ments of the settlement for Inclusion In 
the contract file and for the use of re¬ 
viewing authorities. If the settlement 
was negotiated on the basis of individual 
items, the contracting officer shall specify 
the factors considered with respect to 
each Item. If the settlement was nego¬ 
tiated on an over-all lump-sum basts, the 
contracting officer need not evaluate 
each item or group of Items Individually, 
but the total amount of the recommend¬ 
ed settlement shall be supported in 
reasonable detail. The memorandum 
shall include explanations of matters as 
to which differences and doubtful ques¬ 
tions were settled by agreement, and the 
factors taken into consideration in con¬ 
nection therewith, and any other matters 
which, in the opinion of the contracting 
officer, will assist reviewing authorities 
in understanding the basis for the settle¬ 
ment. 

5 8.211 Rerfeto and approval of pro¬ 
posed settlements. 

5 8.211-1 Settlement review boards. 
The Head of each Procuring Activity 
shall establish Settlement Review Boards 
to review proposed settlements as re¬ 
quired by 5 8.211-2 (a). Such boards 
shall be established in the office of the 
Head of the Procuring Activity and may 
also be established in field or regional 
procurement offices, as appropriate. 
Each Settlement Review' Board should be 
composed of at least three qualified 
officers or civilian employees of the De¬ 
partment concerned, who shall be per¬ 
sons with broad business and contracting 
experience. The membership of each 
Board should include at least one lawyer, 
one accountant and. In appropriate cases, 
an engineer or industrial specialist. No 
person shall serve as a member of a 
Settlement Review Board in reviewing a 
settlement in which he has participated. 

5 8.211-2 Required review gnd ap¬ 
proval— (a) When required. Prior to 
executing a settlement agreement, or is¬ 
suing a determination of the amount 
due under the termination clause of a 
contract, or approving or ratifying a sub¬ 
contract settlement, the contracting of¬ 
ficer shall submit each such settlement 
or determination for review and approval 
by a Settlement Review Board II: 

(D The settlement or determination 
involves $25,000 or more (see 5 8.101-1); 

(2) The settlement or determination 
is limited to adjustment of the fee of a 
cost-reimbursement contract or subcon¬ 
tract and (A) in the case of a complete 
termination, the fee. as adjusted, is 
$25,000 or more; or <B> in the case of a 
partial termination, the fee. as adjusted, 
with respect to the terminated portion of 
the contract or subcontract is $25,000 or 
more; 

(3) The Head of the Procuring Ac¬ 
tivity concerned determines that a review 
is desirable; or 

C4> The contracting officer. In his dis¬ 
cretion. desires review by the Settlement 
Review Board. 
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The review and approval of each settle¬ 
ment or determination in excess of 
$500,000 shall be by a Board at the Head 
of the Procuring Activity level, 

<b) Submission of information. The 
contracting officer shall, in accordance 
with Departmental procedures, submit to 
the Settlement Review Board a statement 
of the settlement, supported by such de¬ 
tailed information as Is required for an 
adequate review. This information 
should normally include copies of (1) 
the contractor’s or subcontractor's settle¬ 
ment proposal, (2) the audit report, (3) 
the property disposal report and any re¬ 
quired approvals in connection there¬ 
with, *4) the contracting officer’s mem¬ 
orandum explaining the settlement 
(f 8.210), and (5) when appropriate, the 
opinion of any other Settlement Review 
Board which has previously reviewed the 
settlement. The Board may, in its dis¬ 
cretion. require the submission of addi¬ 
tional information. 

| 8.211-3 Scope of review. The func¬ 
tion of a Settlement Review Board is to 
determine the overall reasonableness of 
the proposed settlement agreement or 
determination from the standpoint of 
protecting Uie Governments interest. 
The Board may vary the scope and In¬ 
tensity of the review according to the 
size and complexity of the proposed 
settlement agreement or determination 
and any other relevant factors. It Is not 
intended that the Board examine in de¬ 
tail every element entering into the pro¬ 
posed settlement agreement or determi¬ 
nation, but the Board may inquire into 
selected elements of the proposed settle¬ 
ment agreement or determination to as¬ 
sure that it has been conducted com¬ 
petently and is based on adequate 
information. 

I 8.211-4 Action bp board , The Settle¬ 
ment Review Board shall submit to the 
contracting officer a written opinion with 
respect to the proposed settlement agree¬ 
ment or determination and any other 
matter considered by the Board setting 
forth its approval or disapproval there¬ 
of, or other decision thereon. Failure of 
the Board to submit a written opinion as 
to any proposed settlement agreement 
or determination within 30 days after 
submission to the Board of all the infor¬ 
mation required pursuant to $8,211-2 
tb) shall operate os an approval by the 
Board. 

g 8.212 Payment. 

I 8.212-1 Partial payments upon ter¬ 
mination —(a) General If the contract 
authorizes partial payments on termina¬ 
tion claims prior to settlement, a fixed- 
price prime contractor, or a cost-reim¬ 
bursement prime contractor whose 
settlement proposal Includes costs, may 
request such partial payments in the 
form set forth in 8 8.802-10 at any time 
after submission of interim or final 
settlement proposals. Applications for 
partial payments shall be processed 
promptly. Partial payments to a sub¬ 
contractor shall be made only through 
the prime contractor. 

(b) Amount of partial payment. Be¬ 
fore approving any partial payment re¬ 
quested by the contractor, the contract¬ 
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ing officer shall have made such 
accounting, engineering, or other spe¬ 
cialized reviews as he deems proper of 
the data required by this part to be sub¬ 
mitted in support of the contractor's 
settlement proposals. If such reviews 
and the contracting officer's examination 
of the data indicate that the requested 
partial payment is proper, the contract¬ 
ing officer may. in his discretion, author¬ 
ize payments as follows: 

(1) An amount up to 100 percent of 
the contract price, adjusted in accord¬ 
ance with 8 8.306 for undelivered accept¬ 
able items completed prior to the ter¬ 
mination date, or completed thereafter 
with the approval of the contracting 
officer, which are included In the con¬ 
tractor’s settlement proposals pursuant 
to 5 8.306: 

<2) An amount up to 100 percent of 
the amount of any subcontract settle¬ 
ment effected and paid by the prime con¬ 
tractor: Provided. The settlement has 
been approved or ratified by the con¬ 
tracting officer pursuant to 8 8.208-3 (c) 
or has been authorized pursuant to 
8 8.208-4; 

<3> An amount up to 90 percent of the 
direct cost of termination inventory, in¬ 
cluding costs of raw materials, purchased 
parts, supplies, and direct labor; 

(4) A reasonable amount, not to ex¬ 
ceed 90 percent, of other allowable costs 
(including manufacturing and adminis¬ 
trative overhead * allocable to the termi¬ 
nated portion of the contract and not 
included in subparagraph (1), (2), or 
(3) of this paragraph: and 

(5> An amount up to 100 percent of 
partial payments made to subcontractors 
in conformance with this subparagraph. 

No partial payments shall be made on 
account of profit or fee which may be 
claimed with respect to the terminated 
portion of the contract. In exercising 
his discretion as to the extent to which 
partial payments shall be made, the con¬ 
tracting officer shall consider the dili¬ 
gence of the contractor in settling with 
its subcontractors and in preparing its 
own claim. 

<c> Recognition of assignments. 
Where an assignment of claims has been 
made under the contract, partial pay¬ 
ments shall not be made to other than 
the assignee unless the parties to the as¬ 
signment consent to the payments. 

(d> Security for partial payments. 
To the extent that any partial payment 
is made with respect to completed end 
items or for direct or indirect costs of 
termination inventory, the Interests of 
the Government shall be protected by 
transfer of title to the Government of 
the completed end items or termination 
inventory concerned, or by the creation 
of a lien in favor of the Government, 
paramount to all other liens, on such 
completed end items or termination in¬ 
ventory, or by other means authorized 
by Departmental procedures. 

(e) Deductions in computing amount 
of partial payments. There shall be de¬ 
ducted from the gross amount of any 
partial payment otherwise payablo 
under 8 8.212-1 (b>: 

(1) All unliquidated balances of prog¬ 
ress payments and advance payments 
(including interest thereon) theretofore 


made to the contractor, which are al¬ 
locable to the terminated portion of the 
contract: and 

(2) The amounts of all credits arising 
from the purchase, retention, or sale of 
property the costs of which are included 
in the application for partial payment. 

<f) Limitation on total amount: ef¬ 
fect of overpayment. The total amount 
of all partial payments shall not exceed 
the amount which will, in the opinion 
of the contracting officer, become due to 
the contractor by reason of the termi¬ 
nation. If the total of partial paymen * 
made to the contractor should exceed 
the amount finally determined to be due 
to the contractor on its termination 
claim, the excess shall be repayable to 
the Government on demand, together 
with Interest computed at the rate of 8 
percent per annum from the date such 
excess payment w f as received by the con¬ 
tractor to the date of repayment: Pro¬ 
vided, That <1) no interest shall be 
charged for any such excess payment at¬ 
tributable to a reduction in the contract 
termination claim by reason of reten¬ 
tion or other disposition of termination 
inventory, until 10 days after the date 
of such retention or disposition, or such 
later date as determined by the con¬ 
tracting officer by reason of the circum¬ 
stances. and (2) no interest shall be 
charged for overpayment under cost- 
reimbursement type research and de¬ 
velopment contracts (without profit or 
fee to the contractor) if the overpay¬ 
ments are repaid to the Government 
within 30 days after demand. 

(g) Certification and approi>al of par¬ 
tial payments. Partial payments in a 
specific amount shall be made on the 
basis of vouchers or Invoices certified by 
the contractor. The certification aha 11 
include, in addition to any other pro¬ 
visions ordinarily required to be included 
in such certificate, the follow ing: 

The payment covered by this voucher la 
a partial payment on account of the Con¬ 
tractor's termination claim under contra 

No.___ made pursuant to 32 CFB 

Part 8. 

The invoice or voucher, if proper, shall 
be approved by the contracting officer 
by noting thereon the following: 

Payment In the amount oS •-— 

approved. 

18 212-2 Final payment —(a> Nego¬ 
tiated settlement. Upon execution of a 
settlement agreement, a voucher or In¬ 
voice showing the amount agreed upon, 
less any portion previously paid, shrill 
be prepared and certified in the usual 
form and presented to the disbursing 
officer for payment A copy of the 
settlement agreement shall be attached 
to the voucher or invoice. 

<b) Settlement by determination. In 
the event of a settlement by determina¬ 
tion: 

(X) If the contractor has not appealed 
the determination, a voucher or invoice 
showing the amount so determined to 
be due, less any portion previously paid, 
shall be prepared and certified In tlac 
usual form and presented to the disburs¬ 
ing officer for payment; or 

<2> If the contractor has appealed the 
determination, a voucher or invoice 
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showing the amount finally determined 
on such appeal to be due. less any por¬ 
tion previously paid, shall be prepared 
and certified in the usual form and pre¬ 
sented to the disbursing officer for pay¬ 
ment. Pending determination of any 
appeal, an invoice or voucher pursuant 
to subparagraph (1) of this paragraph 
may be presented to the disbursing of¬ 
ficer for payment, without prejudice to 
the rights of either |>arty on the appeal. 

rc) Interest. No Interest shall be paid 
by the Government on the amount due 
under a settlement agreement or a 
settlement by determination. 

} 8.213 Cast principles applicable to 
the settlement of certain terminated 
research and development contracts, 
(at In considering cost data as a basis 
tor negotiation or determination of 
settlements under fixed-price or cost- 
r;:nbur semen t type no-profits or no-fee 
contracts for experimental, develop¬ 
mental. or research work with educa¬ 
tional or other nonprofit institutions, 
which contain the termination clause 
set forth in 5 8.704. the items of cost 
set forth below shall be considered for 
reimbursement, subject to the general 
policies set forth in § 8.302. 

<b) Costs incurred in the perform¬ 
ance of the work terminated shall be 
determined on the basis of the principles 
set forth in Part 15. of thJs chapter. 

(c> Subject to the general principles 
set forth above and irrespective of 
whether particular costs are treated by 
ilie contractor as direct or indirect, the 
costs described below shall be included to 
the extent allocable to the terminated 
portion of the contract: 

<1) Claims of subcontractors, includ¬ 
ing claims common to the contract and 
to other work of the contractor; 

(2) Costs ratified by the contracting 
officer which, in a particular case, can¬ 
not be discontinued immediately after 
the effective date of termination despite 
all reasonable efforts of the contractor; 

<3) Settlement expenses, including: 

M> Accounting, legal, clerical, and 
similar costs reasonably necessary for 
<a> the preparation and presentation to 
the contracting officer of settlement 
claims and proposals and supporting 
data with respect to the terminated 
portion of the contract, and <f>> the 
termination and settlement of subcon¬ 
tracts; and 

Ml) Reasonable costs for the storage, 
transportation, protection, and disposi¬ 
tion of property acquired or produced 
for the contract; 

*4) Rental costs under leases clearly 
*hown to have been reasonably neces¬ 
sary tor the performance of the termi¬ 
nated contract, less the residual value 
of such leases, if— 

M> The amount of such rental 
claimed does not exceed the reasonable 
^ value of the property leased for the 
Period of the contract and such further 
Period as may be reasonable; and 

Mi) The contractor makes all reason¬ 
able efforts to terminate, assign, settle, 
or otherwise reduce the cost of such 
lease; 

there also may be included the cost of 
alterations of such leased property: 
Provided, Such alterations were neccs¬ 
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sary for the performance of the con¬ 
tract. and of reasonable restoration re¬ 
quired by the provisions of the lease; 

<5> Severance pay to the extent re¬ 
quired by law, by employer-employee 
agreement, or by the contractor’s estab¬ 
lished policy; and 

*6) The direct cost of repair of 
damage resulting from the removal of 
property for delivery to or disposal at 
the direction of the Government, 

SUBPART C—ADDITIONAL PRINCIPLES APPLI¬ 
CABLE TO THE SETTLEMENT OF TERMINATED 

fIXED-PRICE CONTRACTS 

Sarr: For text of |f 8-300. 8301, 8302. mm 
118.400. 8.401, 8.402 In Title 32 of the Cod© 
of Federal Regulations, (Revised. 1054). 

§ 8.303 AUoivance for profit —(a) 
General. Profit shall be allowed only 
on preparations made and work done 
by the contractor for the terminated 
portion of the contract but may not be 
allow’cd on the contractor's settlement 
expenses (see $ 8.302 (b) (27)). Antici¬ 
patory profits and consequential 
damages shall not be allowed (but see 
5 8.208-5). Any reasonable method may 
be used to arrive at a fair profit, sepa¬ 
rately or as a part of the whole settle¬ 
ment. 

<b> Factors to be considered. In ne¬ 
gotiating profit, factors to be considered 
Include: 

<1> Extent and difficulty of the work 
done by the contractor as compared 
with the total w r ork required by the 
contract; engineering estimates of the 
percentage of completion ordinarily 
should not be required, but if available 
should be considered; 

(2) Engineering work, production 
scheduling, planning, technical study 
and supervision, and other necessary 
services; 

<3> Efficiency of the contractor, with 
particular regard to <i> attainment of 
quantity and quality production, (ii) re¬ 
duction of costs, and (lit) economy In 
the use of materials, facilities, and 
manpower; 

<4> Amount and source of capital em¬ 
ployed. and extent of risk assumed, but 
profit may not be allowed on Interest 
on borrowings allowed as a cost; 

( 5> Inventive and developmental con¬ 
tributions. and cooperation with the 
Government and oilier contractors in 
supplying technical assistance; 

(6i Character of the business. Includ¬ 
ing the source and nature of materials 
and the complexity of manufacturing 
techniques; 

(7> The rate of profit which the con¬ 
tractor would have earned had the con¬ 
tract been completed; 

(8) Character, extent, and difficulty of 
subcontracting, including selection, 
placement, and management of subcon¬ 
tracts. and engineering, technical as¬ 
sistance, and other services rendered 
but the profit shall not be measured by 
the amount of the contractor's pay¬ 
ments to subcontractors for settlement 
of their termination claims; and 

(9) The rate of profit both parties 
contemplated at the time the contract 
was negotiated. 

(c> Profit in settlements by determi¬ 
nation. The formula for determining 
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profit, set forth in subparagraph (e) 
(ii) (C> of the termination clause for 
fixed-price contracts (9 8.701) and sub- 
paragraph (e) (i> (C> of the clause for 
fixed-price construction contracts 
d 8.703), is applicable only to a settle¬ 
ment by determination (see § 8.209-7), 
and shall not be used in establishing the 
profit allowed in a settlement by nego¬ 
tiation. 

§ 8 304 Adjustment for loss, (a) In 
the negotiation or determination of any 
settlement, no profit shall be allowed If 
it appears that the contractor would 
have incurred a loss had the entire con¬ 
tract been completed. The amount of 
loss shall be negotiated or determined 
and an adjustment in the amount of set¬ 
tlement shall be made as specified in 
paragraph <b> or (c) of this section. In 
estimating the cost to complete, con¬ 
sideration shall be given to expected pro¬ 
duction efficiencies and to other factors 
affecting the cost to complete. 

<b> If the settlement is on an inven¬ 
tory basis, the contractor shall not be 
paid more than: 

(1> The amount negotiated or deter¬ 
mined for settlement expenses; 

(2) The contract price, as adjusted, 
for acceptable completed end items (see 
§ 8.306» ; and 

(3) The remainder of the settlement 
amount otherwise agreed or determined 
(not excluding the allocable portion of 
Initial costs (see §8.302 (b) (13)). ro- 
duced by multiplying that remainder by 
the ratio of (i> the total contract price, 
to (ii) the total cost incurred prior to 
termination plus the estimated cost to 
complete the entire contract; 

less all disposal credits and all un¬ 
liquidated advance and progress pay¬ 
ments previously made to the contractor 
under the contract. 

(c) If tlie settlement is on a total cost 
basis, the contractor shall not be paid 
more than: 

(1) The amount negotiated or deter¬ 
mined for settlement expenses; and 

(2) The remainder of the total settle¬ 
ment amount otherwise agreed or deter¬ 
mined. reduced by multiplying that 
remainder by the ratio of d) the total 
contract price, to (ii) that remainder 
plus the estimated cost to complete the 
entire contract; 

less all disposal and other credits, all 
advance and progress payments, and all 
other amounts previously paid to the 
contractor under the contract. 

§ 8.305 Deductions . From the amount 
payable to the contractor under a settle¬ 
ment. there shall be deducted (a) the 
agreed price for any part of the termina¬ 
tion Inventory purchased or retained by 
thp contractor, and the proceeds of sale 
of any materials sold by it, which have 
not otherwise been paid or credited to the 
Government; (b) the fair value, as de¬ 
termined by the contracting officer, of 
any part of the termination inventory 
which, prior to transfer of title to the 
Government or to a buyer pursuant to 
Subpart E of this part. Is destroyed, lost, 
stolen, or so damaged ns to become un¬ 
deliverable. except for normal spoilage 
or to the extent the Government lias ex- 
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pressly assumed the risk of loss: and (c> 
such other amounts as appropriate in 
the particular case. 

9 8.306 Completed end Items . 
Promptly after the effective date of ter¬ 
mination. the contracting officer shall 
have all undelivered completed end items 
inspected and accepted If they comply 
with the prime contract requirements, 
and shall determine which accepted end 
items shall be delivered under the con¬ 
tract. The contractor shall be paid for 
completed end Jterns so accepted and de¬ 
livered by Invoicing them at the contract 
price in the usual manner and shall not 
include such end items in its termination 
claim. Where completed end items, 
though accepted, are not to be delivered 
under the contract, the contractor shall 
include such end items in its settlement 
proposal at the contract price, appropri¬ 
ately adjusted for any saving of freight 
or other charges, together with any 
credits for their purchase, retention, or 
sale. 

9 8.307 Scttinnent proposals. 

§ 8.307-1 Submission of settlement 
proposals . (a) Subject to the provisions 
of the termination clause in the contract, 
the contractor shall promptly submit to 
the contracting officer a settlement pro¬ 
posal setting forth the amount claimed 
to be due by reason of the termination. 
The proposal shall be submitted within 
one year from the effective date of the 
termination, unless the period has been 
extended in accordance with the terms 
of the contract. 

(b) The settlement proposal shall 
cover all elements of the contractor's 
claim. Including settlements with sub¬ 
contractors. With the consent of the 
contracting officer, proposals may be 
filed in successive steps covering sepa¬ 
rate portions of a claim. Such interim 
proposals shall include all costs of a par¬ 
ticular type, except as the contracting 
officer may authorize otherwise. 

(c) Settlement proposals shall be in 
the form specified in the appropriate 
subparagraph of 4 8.802. Where none of 
those forms are adequate for a particular 
contract, the Head of the Procuring Ac¬ 
tivity concerned may authorize appropri¬ 
ate modifications. Settlement proposals 
shall be in reasonable detail supported 
by adequate accounting data. Actual, 
standard (appropriately adjusted), or 
average costs, may be used in preparing 
settlement proposals: Provided , That 
such costs are determined in accordance 
with generally recognized accounting 
principles consistently followed by the 
contractor. Where actual, standard, or 
average costs are not reasonably avail¬ 
able. estimated costs may be used if the 
method of arriving at the estimates Is 
approved by the contracting officer. A 
contractor shall not be required to main¬ 
tain unduly elaborate cost accounting 
systems merely because its contracts may 
subsequently be terminated. 

Id) DD Form 831 <9 8.802-3) may be 
used when the total claim Is less than 
$1,000, unless otherwise instructed by the 
contracting officer. Claims which would 
normally be included In a single settle¬ 
ment proposal, such as those based on a 
series of separate orders for the same 
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item under one contract, shall be con¬ 
solidated wherever possible and shall not 
be divided in such a way as to bring them 
below* $1,000. 

S 8.307-2 Bases for settlement pro¬ 
posals—(a) Inventory basis. Use of the 
inventory basis for settlement proposals 
is preferred. Under this basis the con¬ 
tractor shall claim only costs chargeable 
or allocable to the terminated portion of 
the contract, and the settlement pro¬ 
posal shall itemize separately : 

tl) At purchase or manufacturing 
cost, each of the following—metals, 
raw materials, purchased parts, work in 
process, finished parts, components, dies. 
Jigs, fixtures, and tooling: 

(2) Charges such as engineering casts, 
initial costs, and general and admin¬ 
istrative costs: 

<3> Costs of settlements with sub¬ 
contractors: 

(4) Settlement expenses: and 

(51 Other proper charges. 

An allowance for profit (see t 8.3031 or 
adjustment for loss (sec l 8.304 tb)) 
shall be made to complete the gross ter¬ 
mination claim. All unliquidated ad¬ 
vance and progress payments, and all 
disposal and other credits known when 
the proposal is submitted, shall then be 
deducted. 

(b) Total cost basis. (1) When use of 
the Inventory basis is not practicable or 
will unduly delay settlement, the total 
cost basis may be used if approved in 
advance by the contracting officer. 

(2) When the total cost basis is used 
under a complete termination, all costs 
Incurred under the contract up to the 
effective date of termination shall be 
itemized and the coats of settlements 
with subcon tractors and applicable 
settlement expenses shall be added. An 
allowance for profit (see 9 8.303) or ad¬ 
justment for loss (see } 8.304 (c)) shall 
be made. The contract price for all end 
items which have been or are to be de¬ 
livered and accepted shall be deducted. 
All unliquidated advance and progress 
payments, disposal and other credits 
known when the proposal is submitted, 
shall also be deducted. 

(3) When the total cost basis la used 
under a partial termination, the settle¬ 
ment proposal shall not be submitted 
until completion of the continued por¬ 
tion of the contract. The settlement 
proposal shall be prepared In accord¬ 
ance with subparagraph (2) of this par¬ 
agraph except that all costs incurred to 
the date of completion of the continued 
portion of the contract shall be included. 

<c> Other bases. Termination claims 
shall not be submitted on any basis 
other than paragraph (a) or (b) of this 
section without the prior approval of the 
Secretary concerned or his duly desig¬ 
nated representative. 

SUBPAST D—ADDITIONAL PftlNCfPlES APPlt- 

CABIE TO THf SETTLEMENT OF TMMINATED 

COST-tfIMBUISEMENT TYPE CONTRACTS 

9 8.401 General considerations. The 
termination clauses for cost-reimburse¬ 
ment type contracts (see 99 8.702 and 
8.704) provide for the settlement of 
costs and of fee, if any. The pro¬ 
visions of the particular contract gov¬ 


erning costs shall determine what ce t$ 
arc allowable. 

9 8 402 Election to discontir , ::e 
vouchers, (a) After the effective dace 
of termination, the contractor may elect 
to discontinue the use of Standard Form 
1034 (Public Voucher). Such elec-ion 
shall be made in the manner required 
by the contracting officer t in the case of 
the Navy, the Comptroller of the Navy 
(Contract Audit Division >). Upon such 
election, the contractor shall not be per¬ 
mitted to resume the use of Standard 
Form 1034. and shall submit unrclm- 
bursed costs on the settlement prop* il 
form prescribed in 9 8.803. On the bn: Li 
of such settlement proposals, pun a] 
settlements may be made from time to 
time as appropriate. 

(b) A contractor which continues to 
use Standard Form 1034 may at any 
time thereafter elect to discontinue the 
use of such vouchers. A contractor shall 
not. however, be permitted to rcco. r 
costs by the use. during the same periled 
of time, of both Standard Form 1034 
and settlement proposals, except as pro¬ 
vided in f 8.406. 

9 8.403 Notice to the General Accou n f- 
ina Office. The contracting officer sh.ill 
promptly send a copy of the notice of 
termination to the General Accounting 
Office, and shall promptly advise that 
office of any election by the contractor 
pursuant to i 8.402 to discontinue the 
use of Standard Form 1034. 

9 8.404 Procedure where contract >r 
continues to submit vouchers. 

9 8.404-1 Submission of scttlewer.t 
proposal. If the contractor elects to 
continue to submit reimbursable cc^ts 
on Standard Form 1034, the contractor 
shall submit a settlement propaMl 
which shall be limited as to amount to 
its claim, if any, for a fee. The pro¬ 
posal shall be submitted to the contract¬ 
ing officer within one year from the ef¬ 
fective date of termination, unless the 
period has been extended in accordai ice 
with the terms of the contract. The 
proposal shall be submitted in the form 
prescribed in 9 8.803. The fee to be 
paid, if any. shall be established in the 
manner provided by the contract. Per¬ 
centage of completion of the cantrai: is 
generally the basis used. Where this, 
basis is used, factors such as the extent 
and difficulty of the work done by the 
contractor (including but not limit'd 
to planning, scheduling, technical study, 
engineering work, production and super¬ 
vision. placing and supervising subcon¬ 
tracts to the extent reasonably require!, 
and work done by the contractor in (a) 
stopping performance, (b) settling 
claims of subcontractors, and <c) de¬ 
posing of termination inventory) shall 
be compared with the total work re¬ 
quired by the contract. The ratio of 
costs incurred to the total estimated cost 
of performing the contract is only one 
factor in computing the percentage of 
completion of the contract. This per¬ 
centage may be either greater or ^ 
than that indicated by the ratio of costs 
incurred, depending upon the evaluation 
by the contracting officer of the above 
factors and other relevant considera¬ 
tions. 
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I a 404-2 Submission of cost vouch¬ 
er*. The contractor shall submit on 
Standard Form 1034 all casts reimbursa¬ 
ble under the contract. Including (a) its 
own costs allocable to the terminated 
portion of the contract. <b> costs of set¬ 
tlements with subcontractors, and <c> 
applicable settlement expenses. The 
contractor shAll not be reimbursed for 
the coots of settlements with subcon¬ 
tractors unless the approvals or ratifica¬ 
tions required pursuant to the contract 
have been obtained (see 1 8.208>. 

9 8.405 Procedure where contractor 
discontinues use of vouchers. 

9 8.405-1 Submission of settlement 
proposal. If the contractor discontin¬ 
ues the use of Standard Form 1034 # it 
shall submit a settlement proposal cov¬ 
ering both its costs and Its claim, if any, 
for a fee. The proposal shall be sub¬ 
mitted- to the contracting officer within 
one year from the effective date of ter¬ 
mination. unless the period lias been 
extended In accordance with the terms 
oi the contract. The proposal shall be 
.vibmitted in the form prescribed in 
! 8 803, unless the Head of the Procur¬ 
ing Activity concerned authorizes modi¬ 
fication thereof. The proposal shall 
contain only unvouchercd costs and the 
contractor may not include in Us settle¬ 
ment proposal those costs which have 
been finally disallowed or are the sub¬ 
ject of a reclaim voucher. 

9 8 405-2 Interim negotiations . The 
contracting officer and the contractor 
r.hall proceed immediately to take all ac¬ 
tion required by the tennlnation clause 
of the contract and by this part (in¬ 
cluding negotiation of settlements with 
fixed-price subcontractors), but no final 
* i ttlement agreement shall be executed 
until there has been full compliance 
with 98.405-3 through 9 8.405-5. 

9 8.405-3 Information concerning 
previous cost vouchers . (a> The con¬ 
tracting officer (in the case of the Navy, 
the Comptroller of the Navy (Contract 
Audit Division) > shall notify the ap¬ 
propriate disbursing officer in writing of 
the number of the lost Standard Form 
1034 cost voucher submitted to him for 
payment. 

<b) Within 10 days from the date of 
payment of the last Standard Form 1034 
voucher or from the date of receipt of 
the notice referred to in paragraph (a) 
of this section, whichever is later, the 
disbursing officer shall prepare and 
transmit to the contracting officer a Uat 
of all Standard Form 1043 vouchers 
paid under the contract, showing <1> 
Disbursing Office voucher number. (2) 
amount of voucher, (3) date of pay¬ 
ment, (4) disbursing officer's name, 
symbol, and address, and (5) total 
amount of vouchers paid. The contract¬ 
ing officer shall verify the number and 
amount* of the vouchers listed against 
the records of the procuring activity, 
and if any discrepancies exist, shall re¬ 
quest the disbursing officer to reconcile 
them. After reconciliation, the verified 
h't shall be returned to the disbursing 
officer. (In the case of the Navy, the dis¬ 
bursing officer shall, in lieu of trans¬ 
mitting the list of vouchers to the 
contracting officer, transmit it to the 
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Comptroller of the Navy (Contract Audit 
Division), for verification.) 

5 8 405-4 Notice to General Account¬ 
ing Office of audit status date. Upon 
receipt of the verflod list of vouchers, 
the disbursing officer shall immediately 
transmit a Notice of Audit Status Date 
(DD Form 547 *> by certified mail (re¬ 
turn receipt requested) to the Regional 
Office of the General Accounting Office 
zone in which the work on the termi¬ 
nated contract was being performed. 
Such notice fixes as the "Audit Status 
Date’* (a) the day 60 days from the date 
of the receipt of the notice by the Gen¬ 
eral Accounting Office, or (b) the date 
of the receipt by the procuring activity 
of the final Oeneral Accounting Office 
audit status letter, whichever is earlier. 
The disbursing officer shall send a copy 
of the notice to the contracting officer 
(In the case of the Navy, also to the 
Comptroller of the Navy (Contract Audit 
Division) >. and shall state when the 
notice was received by the General Ac¬ 
counting Office. 

S 8.405-5 Exceptions by the General 
Accounting Office, (a) During the first 
30 days after receipt by it of the audit 
status notice, the General Accounting 
Office will continue to issue informal 
Inquiries before issuing exceptions; 
thereafter, and until the audit status 
date, it win issue exceptions without 
issuing informal inquiries. Only those 
exceptions listed in the General Account¬ 
ing Office final audit status letter will 
be considered as outstanding at that 
time; all informal inquiries will either 
be converted by the General Accounting 
Office to exceptions at the time of is¬ 
suance of that letter or be deemed to 
have been cleared. Upon receipt of re¬ 
plies to exceptions, the General Account¬ 
ing Office will promptly furnish notice 
that the reply is satisfactory or will 
promptly issue a revised exception. No 
exceptions (other than pro forma excep¬ 
tions) will be issued after the audit 
status date. 

tb) All replies to exceptions and in¬ 
formal inquiries shall advise the General 
Accounting Office of the disposition to 
be made of the particular item in the 
final settlement and shall contain com¬ 
plete information justifying the pay¬ 
ments in question. Replies shall be 
submitted promptly in accordance with 
Departmental procedures. After the 
audit status date, a final attempt shall 
be made by the contracting officer to 
clear with the General Accounting Office 
all outstanding exceptions and reclaim 
vouchers prior to final settlement. 

9 8.405-6 Final settlement, (a) The 
contracting officer may proceed with 
completion of the settlement and execu¬ 
tion of an appropriate settlement agree¬ 
ment at any time after receipt of the 
final audit status letter. If no such letter 
has been received on or before the 15th 
day following the audit status date, the 
contracting officer may proceed on the 
basis that there are no outstanding ex¬ 
ceptions. 

(b) The fee shall be adjusted as pro¬ 
vided in I 8.404-1. 

<c) The final settlement agreement 
may include all claims of the Govern¬ 
ment and of the contractor under the 
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terminated contract, except that no 
amount may be allowed for any item of 
cost which is the subject of a General 
Accounting Office exception, either 
cleared by deduction or uncleared, or for 
any other item of cost of the same na¬ 
ture. unless a reclaim voucher covering 
such cost has been presented by the con¬ 
tractor and authorized by the General 
Accounting Office for payment. 

(d) The provisions of the contract 
governing the types of reimbursable 
costs shall constitute the basis of nego¬ 
tiation: however, if an overall settlement 
of costs is agreed upon, agreement on 
each separate element of cost is not 
necessary. In appropriate cases, differ¬ 
ences may be compromised and doubt¬ 
ful questions settled by agreement. An 
overall settlement shall not. under any 
circumstances, be made the means of 
reimbursing contractors for costs which 
under the provisory of the contract are 
clearly not allowable. 

9 8.406 Partial termination , In the 
event of a partial termination of a cost- 
neimbursement type contract, the settle¬ 
ment shall be limited to adjustment of 
the fee. if any, unless the contracting 
officer determines that: 

(a) The terminated portion is clearly 
severable from the balance of the con¬ 
tract; or 

(b) Performance of the contract Is 
virtually complete, or that performance 
of any continued portion is only on sub¬ 
sidiary Items or spare parts, or Is oilier- 
wise not substantial. 

Subject to the foregoing exceptions, all 
costs under the contract. including those 
arising out of the partial termination, 
will continue to be presented In the 
same manner as prior to the notice of 
termination. 

9 8.407 Termination for default. The 
right to terminate a cost-reimbursement 
type contract for default Is provided for 
in the Termination clause set forth In 
5 8.702. In the event of termination, the 
contractor shall be reimbursed its allow¬ 
able costs In accordance with the clause, 
and an appropriate reduction shall be 
made in the total fee. if any. computed 
in accordance with the default provisions 
of the contract (see paragraph (e) (1) 
<D> (H> of the clause In i 8.702). The 
costs of preparing the contractor’s set¬ 
tlement proposal are not allowable. A 
cost-reimburscmcnt type contract does 
not contain any provision for recovery 
of excess costs of reprocurement after 
termination for default, but see para¬ 
graph (b) of the clause set forth in 
9 7.203-5 of this chapter with respect to 
failure of the contractor to replace or 
correct defective supplies. The proced¬ 
ures set forth In 99 8.602 and 8.603 shall 
be used to the extent appropriate in con¬ 
sidering the termination for default of a 
cost-reimbursement type contract. A 
ten-day notice to the contractor prior 
to termination Tor default is required in 
every case by the Termination clause in 
9 0.702. 

SUBPAKT E—DISPOSITION Of TERMINATION 
INVENTORY 

9 8.501 General. 

9 8.501-1 Methods of disposal. Sub¬ 
ject to the Government exercising it* 
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right under the termination clause In a 
contract to acquire title to, and require 
delivery of. any items of termination in* 
ventory. the contractor shall dispose of 
all termination inventory in the manner 
most favorable to the Government by the 
following methods, in the order of 
priority indicated: 

(a) Purchase or retention by the 
prime contractor or subcontractor at 
cost; 

(b» Return to suppliers: 

<c> Sale (including purchase or re¬ 
tention at less than cost by the prime 
contractor or subcontractor); or 

td) Other disposition as hereinafter 
provided. 

5 8.501-2 General restrictions on 
contractor's authority . (a) The follow¬ 
ing general restrictions are In addition 
to specific restrictions set forth in this 
Subpart G. 

(b> The authority of a contractor to 
purchase, retain, or dispose of termina¬ 
tion inventory or to authorize or approve 
a purchase, retention, or disposition by a 
subcontractor is subject to any appli¬ 
cable Government restrictions on the 
disposition of material classified by rea¬ 
son of military security and any contract 
provisions regarding the disposition of 
material subject to a lien. 

(c> Contractors shall not sell termi¬ 
nation inventory to persons known by 
them to be officers, enlisted personnel, or 
civilian employees of the Department of 
Defense. 

(d) The authority of a contractor to 
approve a sale or a purchase or retention 
at less than cost, by a subcontractor and 
the authority of a subcontractor to sell, 
or to purchase or retain at less than cost, 
termination Inventory with the approval 
of the next higher-tier contractor does 
not include < 1) a sale by a subcontractor 
to the next higher-tier contractor or to 
an affiliate of such contractor or of the 
subcontractor, or (2) a sale, or a pur¬ 
chase or retention at less than cost, by a 
subcontractor affiliated with the next 
higher-tier contractor. Each such ex¬ 
cluded sale, purchase, or retention 
requires the written approval of the con¬ 
tracting officer. A firm shall be con¬ 
sidered to be affiliated with another 
firm if they are under common control 
or If there is any common interest be¬ 
tween them, by reason of stock owner¬ 
ship or otherwise, which is sufficient to 
create a reasonable doubt that the bar¬ 
gaining between them Is completely at 
aim's length. 

5 8.502 Contractor-acquired property: 
purchase or retention at cost . or return 
to suppliers. 

38.502-1 Purchase or retention at 
cost , Contractors shall be encouraged 
to purchase or retain contractor-ac¬ 
quired property at cost. No part of the 
cost of property so purchased or retained 
shall be Included in settlement proposals. 
In any instance in which n contractor 
purchases or retains any allocable con¬ 
tractor-acquired property for use in 
other continuing Government contracts 
or commercial operations, handling and 
transportation charges necessitated by 
the purchase or retention of such prop¬ 
erty may be Included in the contractor's 
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settlement proposal as "other costs'*; 
Provided , That such costs are reasonable. 
Where property purchased or retained 
is for use on a continuing Government 
contract and is not in excess of the quan¬ 
titative requirements for completion of 
that contract, that property shall be 
considered properly allocable to the con¬ 
tinuing contract If that contract is sub¬ 
sequently terminated, even though its 
procurement would otherwise constitute 
undue anticipation of production sched¬ 
ules. If. as a result of the purchase or 
retention of property from a terminated 
contract for use on a continuing Govern¬ 
ment contract, the contractor terminates 
subcontracts under the continuing Gov¬ 
ernment contract, the charges incurred 
by reason of the termination of such 
subcontracts may be included in the 
termination claim under the terminated 
contract. 

§ 8.502-2 Return of property to sup- 
pliers. Contractors are authorized and 
shall be encouraged to return allocable 
quantities of contractor-acquired prop¬ 
erty to suppliers for full credit less the 
supplier's normal restocking charge, or 
15 percent of cost, whichever is less. 
Contractors shall not include in tlicir 
settlement proposals the cost of such 
property returned to suppliers in accord¬ 
ance with this section. Contractors may 
include in their settlement proposals as 
"other costs" the transportation, han¬ 
dling, and restocking charges with re¬ 
spect to the property so returned. 

5 8,502-3 Cost-reimbursement type 
contracts. Under cost-reimbursement 
type contracts, the contractor's right to 
purchase or retain contractor-acquired 
property at cost (5 8.502-1) or return 
such property to suppliers (3 8.502-2) 
shall be subject to the approval of the 
contracting officer after adjustment of 
previously reimbursed costs for such 
property. 

5 8.503 Inventory scfiedulcs. 

5 8.503-1 Submission of inventory 
schedules. As promptly as possible after 
receipt of a Notice of Termination, the 
prime contractor is required to submit 
inventory schedules to the contracting 
officer covering all items of termination 
inventory, including Government-fur¬ 
nished property: Provided . That ter¬ 
mination Inventory purchased or re¬ 
tained at cost, or returned to suppliers, 
pursuant to 5 8.502 shall not be listed. 
Inventory schedules may be submitted 
prior to submission of the settlement 
proposal. Submission shall not be de¬ 
layed in order to supply complete cost 
data on items of work in process where 
such data is not readily available. Par¬ 
tial schedules may be submitted from 
time to time when they cover substantial 
portions of a particular property classi¬ 
fication in the termination inventory. 
Each schedule submitted shall be desig¬ 
nated by the contractor as "partial" or 
“ final: " 

5 8.503-2 Separate schedules. Sepa¬ 
rate sets of schedules shall be submitted 
on the forms prescribed in 55 8.802-4 
through 8.802-8, for contractor-acquired 
property and for Government-furnished 
property, and, within each of those cate¬ 


gories. for each of the following classi¬ 
fications: 

(a) Production equipment; 

(b) Serviceable aircraft or aircraft 
components; 

<c) Other serviceable or usable mate¬ 
rials; and 

(d) Scrap or salvage. 

Classification of property by the contrac¬ 
tor in the schedules shall be subject to 
the approval of the contracting officer. 

3 8.503-3 Inventory descriptions. A 
commercial description, adequate for dis¬ 
posal and screening purposes, of all item.; 
having commercial value shall be in¬ 
cluded in the Inventory schedules 
Where any items of termination inven¬ 
tory bear a Government identification 
number, such number shall be listed on 
the inventory schedules. In the case of 
other items, the contractor shall furnish 
a description sufficient to enable the con¬ 
tracting officer to determine the proper 
disposition thereof. The contractor shall 
consult the contracting officer when in 
doubt as to the extent of description re¬ 
quired. The contractor need not Itemize 
material believed to be scrap or salvage 
if (a) such material Is physically segre¬ 
gated in the contractor's plant; and (b) 
the contractor submits a statement de¬ 
scribing the moterial generally, setting 
forth Its approximate cost, and giving 
such other information as may be neces¬ 
sary for the contracting officer to deter¬ 
mine whether the material is scrap nr 
salvage. If the material is determined 
by the contracting officer to be scrap or 
salvage (see 3 8.504). the contractor may 
make a single descriptive entry on on 
inventory schedule covering such ma¬ 
terial and indicating its approximaU' 
total cost. 

3 8.503-4 Inventory schedule certifi¬ 
cate. The certificate on the inventory 
schedules prescribed in 5 8(802-4 through 
5 8.802-8 shall be executed by the con¬ 
tractor on each schedule submitted. The 
certificate, among other things, tenders 
title to the Government of the property 
listed therein, unless the Government 
already has title thereto. 

5 8.503-5 Common items. Under no 
circumstances shall the contractor's in¬ 
ventory schedules include any Items 
(except for property delivery of which 
has been required by the Government 
and except for Government-furnished 
property) reasonably usable on other 
work of the contractor without loss to 
it. (See ( 8.302a (1) (a) (ii>.) 

3 8.503-6 Withdraieals from inven¬ 
tory schedules. If at any time prior to 
final disposition any items of contractor- 
acquired property listed in the contrac¬ 
tor's inventory schedules become 
reasonably usable on other work of the 
contractor without loss to it and this 
fact is known to the contractor, the 
contractor is required to purchase or re¬ 
tain such items at cost in accordance 
With 35 8.502-1 or 8.502-3, whichever is 
applicable, and shall amend its inven¬ 
tory schedules and its settlement pro¬ 
posal accordingly. Upon notification to 
the contracting officer, the contractor 
may similarly purchase or retain at cost 
any other items of property included in 
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Its Inventory schedules. Withdrawal of 
Government-furnished property in¬ 
cluded in inventory schedules Is subject 
to approval by the contracting officer. 

f 8.503-7 Rejection and correction 
0 / inadequate schedules —(a) GeneraL 
Contracting officers shall cause to be 
verified, to the extent practicable, the 
physical count and condition of inven¬ 
tories, including Government-furnished 
property, listed on the contractor's in¬ 
ventory schedules. If any inventory 
schedule submitted by a contractor is 
found to be inadequate, the contractor 
shall be promptly notified and required 
to correct or supplement the schedule as 
to the items which arc deficient. Inven¬ 
tory schedules shall not be rejected if 
the information contained therein is 
adequate for disposal purposes, even if 
complete cost data on work in process 
are not available. Rejection of an in¬ 
ventory schedule shall be limited where 
possible to specific items thereon and 
•ball not necessarily render the entire 
schedule unacceptable. 

(b) Effect on plant clearance period . 
(1) Where only Individual items on the 
inventory schedules covering all items of 
o particular property classification are in 
need of correction or amplification, the 
Inventory schedules as submitted shall be 
considered acceptable for purposes of 
starting the final phase of a plant clear¬ 
ance period (see 5 8.101-12' However, 
where the inadequacy of an inventory 
schedule requires the return of the entire 
schedule to the contractor for correction 
or revision, the final phase of the plant 
ch arance period as to the property clas¬ 
sification covered thereby shall not begin 
until acceptable final schedules covering 
that property classification have been 
submitted. 

<2) The contracting officer shall ad¬ 
vise the contractor of any deficiencies ap¬ 
parent In the inventory schedule within 
15 days after receipt of the final sched¬ 
ule, or the schedules shall be deemed 
acceptable for purposes of starting the 
final phase of a plant clearance period. 
However, should substantial errors de¬ 
velop which were not apparent from the 
Inventory schedules previously deemed 
acceptable, the final phase of a plant 
clt arnnee period shall not be deemed to 
hav«* commenced until corrected sched¬ 
ules have been submitted unless the con¬ 
tracting officer determines that no un¬ 
warranted delay in disposal operations 
was occasioned thereby. 

5 8.504 Scrap and salvage . 

1 8.504-1 General, Promptly after 
the submission of Inventory schedules by 
ihc contractor, the contracting officer 
^hall review, or cause to be reviewed, the 
contractor's treatment of any items of 
termination inventory as scrap or sal- 
vage (see I 8.503-3 >. The review shall 
include a careful examination of the in¬ 
ventory schedules and in appropriate 
cases physical inspection of the property 
involved. Prior to determining that 
such items are scrap or salvage, the 
contracting officer shall obtain such ap¬ 
provals ns may be required by Depart¬ 
mental procedures. If the contracting 
officer determines that any of the ma¬ 
terials listed by the contractor as scrap 


or salvage are serviceable or usable 
materials, the contractor shall, In ac¬ 
cordance with such determination, sub¬ 
mit revised inventory schedules (see 
• 8 503-7). Property determined to be 
scrap and which, by other Government 
regulations. Is required to be segregated 
by alloy or otherwise, shall be so segre¬ 
gated by the contractor. Property de¬ 
termined to be scrap or salvage may, with 
the approval of the contracting officer, 
be sold or otherwise disposed of by the 
contractor in accordance with the pro¬ 
visions of 55 8.505-3. 8.507, or 8.509. In 
appropriate cases, when approved by the 
contracting officer, such sales may be 
consolidated with the contractor’s sales 
of scrap and salvage generated from its 
other work and. In such cases, the scrap 
warranty required by 5 8.504-2 may be 
waived in the discretion of the contract¬ 
ing officer. 

5 8.504-2 Scrap warranty, (a) If any 
termination Inventory is sold as scrap, 
a scrap warranty, substantially as set 
forth in 5 8 805 shall be obtained. 

(b) The scrap warranty may be re¬ 
leased on behalf of the Government by 
the contracting officer if, as considera¬ 
tion for the release, the Government Is 
paid the difference between <1> the price 
for which the material was sold as scrap 
and (2) an amount, approved by the 
contracting officer, not loss than that 
which the material would bring If it 
were sold at a fair and reasonable price 
as set forth In I 8.507-2 (a). for purposes 
other than use as scrap. The release of 
the scrap warranty shall be given by the 
Government and the consideration paid 
to the Government, even though the con¬ 
tract containing the warranty was not 
made directly with the Government. 

<c> In the event of resale of any ma¬ 
terial subject to a scrap warranty, the 
seller Is required to obtain an appropriate 
scrap warranty from the purchaser 
thereof. Upon tender of this warranty 
to the Government, the seller shall be re¬ 
leased by the Government from liability 
under his own warranty. 

• 8.505 Screening o/ serviceable and 
usable property . 

5 8.505-1 Scope of screening . (a) 

Subject to paragraphs <c) through <f> 
of this section, serviceable and usable 
property, other than production equip¬ 
ment. included in the contractor's inven¬ 
tory schedules shall be screened as 
follows: 

(1) Inventories of aircraft and air¬ 
craft components shall be screened for 
possible redistribution within the De¬ 
partments of the Air Force and Navy; 

(2> Items, such as reserved materials, 
strategic and critical materials, and 
narcotics, shall be reported for any spe¬ 
cial screening as required by Departmen¬ 
tal procedures; and 

(3) Inventories of other items shall be 
screened to the extent required by the 
procuring activity, which may Include 
reporting to the Utilization Division, 
Armed Forces Supply Support Center. 

(b» Production equipment inventories 
shall be screened to the extent required 
by the procuring activity. Production 
equipment determined upon completion 
of such screening to be excess to the 


needs of the procuring activity shall be 
reported to the Utilization Division, 
Armed Forces Supply Support Center, 
for Department of Defense utilization 
screening, except when the acquisition 
value of the item is less than $300, or 
the condition of the item is N-4, E-4, 
0-4, R-3. R-4. X (salvage), or scrap 
(see condition codes listed on Inventory 
Schedules, 55 8.802-4 through 8.802-8). 
However, production equipment in 
classes 3411 through 3419 and 3441 
through 3449 (see Cataloging Handbook 
H 2-1. Federal Supply Classification. Of¬ 
fice of the Assistant Secretary of De¬ 
fense (Supply and Logistics)) shall be 
reported regardless of condition. 

(c) If the contractor has been directed 
by the Notice of Termination to deliver 
any items of termination Inventory to 
the Government no further screening 
of those items shall be required. 

(d) If the total serviceable and usable 
property, other than production equip¬ 
ment, included in the contractor's in¬ 
ventory schedules has an original cost 
of $1,000 or less, such property need not 
be screened within the procuring activity 
unless the contracting officer determines 
that screening is desirable. 

(e) Line items included in the con¬ 
tractor's inventory, having an original 
cost of $300 or less, need not be screened 
if such items arc listed by the contractor 
on a separate schedule or schedules un¬ 
less the contracting officer determines 
that screening is desirable. The term 
“line item*’ means all substantially sim¬ 
ilar articles under any one contract at 
any one location and which should bo 
listed as a single entry In an inventory 
schedule. 

(f) Termination inventory to which 
5 8.208-4 is applicable does not require 
screening. 

18.505-2 Screening period. Produc¬ 
tion equipment, and other property vol¬ 
untarily reported by the procuring activ¬ 
ity to the Utilization Division. Armed 
Forces Supply Support Center. In ac¬ 
cordance with Departmental procedures, 
shall be screened within the Department 
of Defense for a period not to exceed 45 
calendar days after the issue date of the 
Excess Listing covering that property 
prepared by the Utilization Division. 
Upon expiration of* the screening period 
the contracting officer shall notify the 
contractor promptly that the listed in¬ 
ventory. except that portion for which 
the contracting officer has received in¬ 
structions from the Utilization Division, 
may be sold or otherwise disposed of as 
hereinafter set forth. 

f 8.505-3 Acquisition by Governincnt . 
If any Item of serviceable or usable prop¬ 
erty is desired by any activity of the De¬ 
partment of Defense, or other agency of 
the Government, for stock, diversion to 
other contracts, or other purposes, the 
contractor shall deliver such property 
as directed by the contracting officer. 
The order of priority of such acquisition 
shall be: the procuring activity, other 
activities of the Department of Defense, 
and other Government agencies. 

5 8.506 Government-furnished prop - 
erty. Government-furnished property 
included in termination inventory, re- 
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turn of which has not been required by 
the Government, may be disposed of in 
the same manner as other/termination 
inventory after screening in accordance 
with the requirements of 5 8.505. The 
contracting officer is required to approve 
all such dispositions and may specify 
methods for preparing and routing in* 
ventory schedules covering such prop¬ 
erty. 

f 8.507 Sale or other disposition of 
termination inventory . 

5 8.507-1 General . Under the stand¬ 
ard termination clauses, the contractor 
is required to use its best efforts to sell 
termination Inventory, in the manner, 
at the times, to the extent, and at the 
prices directed or authorized by the con¬ 
tracting officer, except that the contrac¬ 
tor (a) is not required to extend credit 
to any purchaser, and <b) may purchase 
or retain at less than cost any items of 
termination Inventory not retained by it 
at cost. Any property which is included 
in the contractor's inventory schedules, 
which has not been acquired by the 
Government under 5 8.505-3, may be 
purchased or retained at less than cost 
by the contractor or sold by the con¬ 
tractor to a third party as provided in 
5 8.507-2 or 5 8.507-3 at any time after 
notification by the contracting officer 
that screening has been accomplished or 
will not be required. Any such purchase, 
retention or sale shall be subject to the 
approval of the contracting officer, as 
part of or prior to the final settlement 
(see 1 8.512 as to review by Property Dis¬ 
posal Review Boards). 

5 8 507-2 Competitive sates, (a) Ex¬ 
cept as provided in 5 8.507-3. termination 
inventory shall be offered for sale on a 
competitive basis. Generally, 3 bids 
shall be obtained, one of which nmy be 
submitted by the contractor. The prop¬ 
erty shall be sold to that responsible 
bidder whose bid is most advantageous to 
the Government, price and other factors 
considered, or purchased or retained by 
the contractor if its bid is most advanta¬ 
geous to the Government: Provided. 
That the price shall be fair and reason¬ 
able in the light of reasonable knowledge 
or test of the market, due regard being 
had for current prices for any riiw ma¬ 
terials or products for which quotations 
are published, and to the circumstances, 
nature, condition, quantity, and location 
of property. Any bid by the contractor 
shall be submitted in the same manner 
as and concurrently with other bids. 
The contractor shall not be entitled to 
preference in any sale. 

<b> Bids shall be solicited sufficiently 
in advance of the opening of bids to al¬ 
low bidders an adequate opportunity to 
prepare and submit their bids. Bids 
shall be solicited by any one of the 
methods set forth below: Provided. That 
when deemed necessary by the contractor 
to assure full and free competition, more 
than one method may be used: And pro¬ 
vided further. That where the original 
acquisition cost of serviceable material 
available for sale at any one time and 
location is $25,000 or more, in addition 
to any other method of solicitation used, 
the sale shall also be advertised in a 
newspaper of general circulation as pro¬ 
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vided in subparagraph <4) of this para¬ 
graph. 

(1) A notice of the proposed sale may 
be mailed or delivered to all prospective 
bidders: if this method is used, the 
bidders’ list shall include all known re¬ 
sponsible prospective purchasers located 
in the general area in which the property 
is located: 

(2) A notice of the proposed sale mAy 
be displayed at appropriate public places; 

(3) A notice of the proposed sale may 
be published in appropriate trade jour¬ 
nals or magazines: * 

(4> A notice of the proposed sale may 
be published in a newspaper of general 
circulation in the locality in which the 
property is located: or 

(5) Where the amount or value of the 
property is not large enough to warrant 
preparation of a formal notice of the 
proposed sale, or other special circum¬ 
stances arc present, invitations to bid 
may, with the contracting officer’s ap¬ 
proval, be issued orally, by telephone, or 
by other informal media, so long as the 
element of competition is maintained, 
and each such sale is fully documented. 

(c) Any notice of a proposed sale 
under paragraph <b) of this section shall 
indicate in general terms the types of 
material for sale, shall give the date on 
or after which such material will be 
available for sale, and shall reserve the 
right to reject any or all bids submitted. 
So far as feasible, lots shall be offered in 
such reasonable quantities as to permit 
all bidders, small as well as large, to 
compete on oqu&l terms. 

5 8.507-3 Other sales, (a) Sales, or 
purchases or retentions at less than cost 
by the contractor, may. if the Govern¬ 
ment’s interests are adequately pro¬ 
tected. be authorized by the contracting 
officer without competitive bids w r hen es¬ 
sential in the interest of making a fair 
and prompt settlement (including the 
expeditious clearance of the contractor's 
plant). 

(b) After such screening as may be 
required by Departmental procedures, 
scientific equipment allocated to termi¬ 
nated research and development con¬ 
tracts with educational Institutions may 
be sold to or retained by the contractor 
for use in educational or research pur¬ 
suits without obtaining competitive bids. 
Prices under which such equipment is 
transferred shall be negotiated between 
the contractor and the contracting 
officer. 

(c) Sale*, purchases, and retentions 
under paragraph (a) or (b) of this sec¬ 
tion shall be at prices which are fair and 
reasonable, and not less than the pro¬ 
ceeds that could reasonably be expected 
to be obtained if the property were 
offered for competitive sale. 

4 8.507-4 Proceeds of sale. Unless 
otherwise provided in the contract, the 
proceeds of any sale, purchase or reten¬ 
tion shall be credited to the Government 
as part of the settlement agreement, or 
otherwise credited to the price or cost of 
the work covered by the contract, or 
paid in such manner as the contracting 
officer may direct. 

5 8.507 5 Applicability of antitrust 
laws . Whenever any termination inven¬ 


tory which has or may cost the Govern¬ 
ment $1,000,000 or more (or any patents, 
processes, techniques, or inventions. Ir¬ 
respective of cost) Is to be sold or other¬ 
wise disposed of to private interests, the 
Department concerned shall promptly 
notify the Attorney Ocneral and the Ad¬ 
ministrator of General Services of the 
proposed disposal and the probable 
terms or conditions thereof; and shall 
await advice from the Attorney Genera! 
as to whether, so far as he can deter¬ 
mine. the proposed disposition would 
tend to create or maintain a situation 
inconsistent with the antitrust laws. If 
the Attorney General advises that the 
proposed disposition w ould tend to create 
or maintain a situation inconsistent wit!) 
the antitrust laws, such disposition will 
not be made. 

§ 8.508 Donations . (a) Termination 

Inventory which is to be sold or other¬ 
wise disposed of in accordance with 
5 8.507 may be donated for educational 
public health, or civil defense purposes, 
including research, upon allocation by 
the Department of Health. Education 
and Welfare, subject to approval by the 
General Service* Administration, as au¬ 
thorized by the Federal Property and 
Administrative Services Act of 1949, as 
amended. To assist the Department of 
Health. Education and Welfare in lo¬ 
cating property which Is available for 
donation, each Military Department 
shall furnish that Department with a 
directory of activities where donabJc 
property flies are maintained and may 
be examined. 

(b) Schedules of termination Inven¬ 
tory available for donation shall be 
maintained in a donable property file for 
a period of 10 day.i from the date of the- 
decision to dispose of the properly in 
accordance with § 8.507. Within that 
time the Department of Health. Educa¬ 
tion, and Welfare has the responsibility 
(1) to notify the contracting officer of 
the items selected for donation and <2> 
to initiate a request to the appropriate 
General Services Administration re¬ 
gional office for approval of the dona¬ 
tion. Disposition of the property se¬ 
lected shall be postponed pending action 
by the General Services Administration; 
Otherwise, the property shall be dis¬ 
posed of in accordance with 5 8507. 
Notification to the contracting officer by 
the General Services Administration of 
the action on the request shall consti- 
tute authority for the contracting officer 
to hold the property for a period not to 
exceed 40 days from the date of the noti¬ 
fication required by subparagraph <1> 
of this paragraph or to take such action 
as the General Services Administration 
may direct. If shipping instructions 
are not received for the property within 
the 40 day period, together with provi¬ 
sion for payment of costs of care, 
handling, and transportation. Incurred 
incident to donation, the contract!ng 
officer shall dispo.se of the property in 
accordance with 5 8.507. 

<c> Property required for use by the 
Department of Defense may be with¬ 
drawn from the items available for 
donntion at any time prior to shipment 
or delivery to the donee. 
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§ 8.509 Destruction or abandonment 
<a> Termination inventory which U 
Government-furnished property or con¬ 
tractor-acquired property and which Is 
not otherwise disposed of under this 
part. may. in accordance with General 
Services Administration and Depart¬ 
mental regulations, be destroyed or 
abandoned: Provided, That the con¬ 
tracting officer has determined that it 
has no commercial value and no value 
to the Government, or that the esti¬ 
mated cost of its care and handling is 
• r rcater than the probable sale price, or 
that because of its nature it constitutes 
a danger to public health, safety, or wel¬ 
fare. Any such determination shall be 
subject to review in accordance with 
5 8.512. 

(b> Termination inventory which has 
been classified by reason of military se¬ 
curity. and which is not required for the 
Government’s needs, shall, unless such 
classification is removed or changed by 
proper authority, be disposed of In ac¬ 
cordance with applicable security regu¬ 
lations. 

(c> No termination Inventory shall be 
abandoned on the contractor's premises 
without the contractor’s consent. 

ft 8.510 Special machinery , tooling 
and equipment. Except as otherwise 
provided in the contract, if the settle¬ 
ment is to include any item of cost on 
account of special machinery and equip¬ 
ment, or special tooling, the contracting 
officer shAll take appropriate steps to 
protect the Government’s interest by: 

<1) Requiring transfer of title to such 
property to the Government: 

<2> Requiring the inclusion of such 
property in the contractor’s inventory 
schedules, to be treated in the same 
manner as termination inventory; or 

<3) In the event of purchase or reten¬ 
tion by the contractor, making an equi¬ 
table adjustment of the costs to be in¬ 
cluded in the settlement for such prop¬ 
erty, which adjustment shall take into 
account the rate of amortization there¬ 
on, the possible use thereof on other 
uork. of the contractor, the ulttrautc 
disposal value thereof, and any rights to 
be retained by the Government. 

5 8.5U Removal and storage. 

I 8.511-1 Special storage at the ex¬ 
pense and risk of the contractor. The 
Contractor may. at any time during the 
plant clearance period, upon wTltton 
notice to the contracting officer, store 
any items of termination inventory, not 
previously disposed of, in a warehouse or 
”ther storage locution, on or off its own 
premises, unless otherwise directed by 
the contracting officer within 10 days of 
the receipt by the contracting officer of 
such notice. Such storage shall in no 
way modify the responsibility of the con¬ 
tractor with respect to such property. 
The expense of such storage, including 
any removal incident thereto, shall be 
borne by the contractor, unless the con¬ 
tracting officer determines that such re¬ 
moval or storage is for the convenience 
of the Government. 

5 8.511-2 Storage at the expense and 
risk of the Government. At any time 
after expiration of the plant clearance 


period, the contractor may submit to the 
contracting officer, a list certified as to 
quantity and quality, of any items of 
termination mveutory not previously dis¬ 
posed of. exclusive of items the disposi¬ 
tion of which has been directed or 
authorized by the contracting officer, and 
may request the Government to remove 
such items or enter into a storage agree¬ 
ment covering them. Not later than 15 
days thereafter, the Government shall 
accept title to such Items and remove 
them or enter into a written storage 
agreement covering the same: Provided, 
That the list submitted shall be subject 
to verification by the contracting officer 
upon removal of the items (or if the 
items are stored, within 45 days from the 
date of submission of the list). Any 
necessary adjustment to correct the list 
as submitted shall be made prior to final 
settlement. 

! 8.512 Review of property disposal. 

$ 8.512-1 Property disposal review 
boards. The head of each procuring 
activity shall establish one or more 
Property Disposal Review Boards. Each 
such Board shall be composed of at least 
three qualified officers or civilian em¬ 
ployees. No person shall serve as a 
member of a Property Disposal Review 
Board in reviewing any property action 
in which he has participated. 

5 8.512-2 Required review. The fol¬ 
lowing property disposal matters shall 
be reviewed by a Property Disposal Re¬ 
view Board which shall submit its rec¬ 
ommendations to the contracting officer 
prior to approval or ratification by the 
contracting officer: 

(a) A determination that material is 
scrap or salvage, if the original acquisi¬ 
tion cost of the material is $25,000 or 
more; 

<b> A release from a scrap warranty. 
If the original acquisition cost of the 
material is $10,000 or more; 

<c> Any sales, purchases or retentions 
at less than cost made without com¬ 
petitive bids (see f 8 507-3) where the 
original acquisition cost of the materials 
involved exceeds $25,000: 

<d> A determination to destroy or 
abandon material (see 18.509) if the 
original acquisition cost of the material 
exceeds $1,000; 

<e) Any property disposal matter 
when requested by the contracting offi¬ 
cer: and 

(f) Any property disposal matter 
when required by Departmental proce¬ 
dures. 

1 8.513 Subcontractor termination in¬ 
ventory. 

1 8.513-1 General policy, (a) The 
prime contractor and each subcontrac¬ 
tor are primarily responsible for the 
disposition of the termination inventory 
of their respective next lower-tier sub¬ 
contractors. but all such disposals shall 
be subject to review by the contracting 
officer as provided in 5 8.208-3 (c) (but 
sec i 8.208 4). The policies and provi¬ 
sions set forth in 55 8.501. 8.502. 8.506. 
8.508. 8.509 and 8 512. shall be applicable 
In the case of subcontractors. Any 
rights which the prime contractor has 
or acquires in the termination inventory 


of its first-tier or lower-Ucr subcontrac¬ 
tors shall, to the extent directed by the 
contracting officer, be exercised for the 
benefit of the Government, in accord¬ 
ance with the provisions of the contract 
between the Government and the prime 
contractor. 

<b> Subcontractors In all tiers will 
prepare inventory schedules in accord¬ 
ance with the requirements of this part. 
Normally dispowsition instructions for 
termination inventory, except service¬ 
able and usable property, will be fur¬ 
nished by the next higher-tier subcon¬ 
tractor or tile prime contractor, as the 
case may be. Each subcontractor may 
submit its next low’er-tier subcontrac¬ 
tors’ inventory schedules of serviceable 
and usable property directly to the con¬ 
tracting officer for review and disposi¬ 
tion instructions, unless otherwise di¬ 
rected by the contracting officer. In the 
interest of expediting disposition of 
termination inventory, the cognizant 
contracting officer will permit such di¬ 
rect submission, unless he determines 
that the submission of inventory sched¬ 
ules through all Intermediate tiers of 
subcontractors is necessary in the best 
interest of the Government. When 
such a determination is made, it must 
be in writing and a copy submitted to 
the Head of the Procuring Activity con¬ 
cerned for revfbw. 

5 8.513-2 Inventory schedules. The 
prime contractor and each higher-tier 
subcontractor shall obtain adequate in¬ 
formation concerning the termination 
inventory for which its subcontractors 
claim reimbursement. For this purpose, 
the forms of inventory schedules set 
forth In 55 8 802-4 through 8 802-8 may 
be used, but their use is not required if 
substantially equivalent Information is 
obtained, as called for by 5 8.503. In any 
event, full information on the condition 
and usability of such inventory shall be 
furnished, and certificates similar to 
those set forth in such schedules shall be 
obtained from the subcontractor. 

5 8.513-3 Scrap and salvage. The 
prime contractor and each higher-tier 
subcontractor shall review any recom¬ 
mendations of their respective subcon¬ 
tractors concerning scrap and salvage. 
If the prime contractor or the higher- 
tier subcontractor determines that any 
of the materials are serviceable and 
usable materials, it shall require the sub¬ 
contractor to submit revised inventory 
data in accordance with such determina¬ 
tion. The Government shall not be 
bound by any determination that mate¬ 
rial la scrap or salvage unless the de¬ 
termination. and any sale of the material 
as scrap or salvage, have the prior ap¬ 
proval of the contracting officer. A 
scrap warranty running to the Govern¬ 
ment shall be obtained wherever such 
material is sold as scrap. 

18.513-4 Serviceable and usable 
property. Subcontractor termination in¬ 
ventory. w’hich is not purchased or re¬ 
tained at cost, and which Is determined 
to be serviceable and usable property 
shall be disposed of by: 

(a) Submission for screening and pos¬ 
sible redistribution within the Govern¬ 
ment pursuant to 5 8.505; and 
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(b) Sales to third parties (Including 
purchases or retentions at less than cost 
by the subcontractor, a higher-tier sub¬ 
contractor. or the prime contractor) 
made in general conformity with § 8.507. 

5 8.514 Adjustment prior to final set - 
tlcmcnt. 

I 8.514-1 Duty of contractors to <n- 
form Government . By the terms of the 
Inventory Schedule Certificate set forth 
In Inventory Schedules A, B, C, D. and 
E (see 5 8.802-4 through 8.802-8) the 
contractor or subcontractor Is required 
to inform the Government of any sub¬ 
stantial change in the status of Its ter¬ 
mination inventory arising between the 
date of submission of its termination 
inventory schedules and final disposition 
of such inventory. 

f 8.514-2 Right of government to re~ 
view inventory schedules . (a) Regard¬ 
less of any disposition of termination 
inventory pursuant to this subpart, the 
Government shall continue to have the 
right, prior to final settlement, to re¬ 
quire additional information concerning 
such inventory, to contest its alienability 
to the terminated portion of the con¬ 
tract. or to exclude such Inventory from 
the settlement on any proper grounds. 

(b) If, prior to final settlement, the 
Government determines that any por¬ 
tion of the termination inventory is not 
allocable to the terminated contract or 
should be excluded from the settlement 
on any other grounds, the cost thereof, 
and any credits related thereto, shall be 
excluded from the settlement. If the 
contractor has actually paid to the 
Government the proceeds realized from 
the disposition of such inventory, the 
Government shall repay such proceeds 
to the contractor. If such inventory has 
been delivered to the Government, nor¬ 
mally it should be returned to the con¬ 
tractor at the contractor’s expense and 
risk. 

5 8.515 Accownffno for termination 
inventory, (a) Prior to final settlement 
with the prime contractor, all termina¬ 
tion inventory of the prime contractor 
and its subcontractors must be ac¬ 
counted for as follows: 

(1) By purchase or retention at cost 
by the contractor or subcontractor, or 
by return to suppliers, and omission or 
withdrawal of such inventory from the 
contractor’s inventory schedules (see 
g 8.502); 

(2) By transfer to the Government 
(see 5 8.505-3); 

(3) By sale (including purchase or 
retention at less than cost by the con¬ 
tractor or subcontractor) and applica¬ 
tion of the proceeds or agreed value in 
reduction of the contractor's claim, or 
otherwise to the credit of the Govern¬ 
ment (see $ 8.507): 

<4> By destruction or abandonment 
(see 5 8.509); 

(5) By donation (see 5 8.508); or 

(6) By other disposition in accord¬ 
ance with the terms of the contract 
and of this part. 

<b) In the event that any termina¬ 
tion inventory not disposed of Is lost, 
destroyed, damaged, or for any reason 
cannot be delivered by the contractor 
at the time of settlement of 1U termina¬ 


tion claim, such termination inventory, 
unless the Government has expressly 
assumed the risk involved, or unless the 
contract protides otherwise, shall be ac¬ 
counted for as inventory purchased or 
retained by the Contractor, and the fair 
value of the inventory, as determined 
by the contracting officer, shall be de¬ 
ducted from the termination claim. 

SUBPART F —TERMINATION FOR DEFAULT 

4 8.600 Scope of subpart . This sub¬ 
part set s forth policies and procedures 
for the utilization and application of 
the Default clause set forth in 5 8.707 
for fixed-price supply contracts, and the 
"Termination for Default—Damages for 
Delay—Time Extensions” clause set 
forth In g 8.709 for fixed-price construc¬ 
tion contracts. (For cost-reimbursement 
type contracts, see g 8.407.) 

g 8.601 General. (a> Termination 
for default is generally the exercise of a 
contractual right of the Government to 
terminate the contract in whole or in 
part by reason of the contractor's failure, 
actual or anticipatory, to perform its 
obligations under the contract. 

<b) If the contractor can establish 
that its failure to perform arose out of 
causes beyond Us control and without 
its fault or negligence, the contract 
clauses In |g 8.707 and 8.709 provide 
that a termination for default shall be 
deemed to have been a termination for 
the convenience of the Government, and 
the rights and obligations of the parties 
shall be governed accordingly. 

(c) The Government may also in ap¬ 
propriate cases exercise termination or 
cancellation rights in addition to those 
set forth in the contract clauses (see 
for example, paragraph <f> of the De¬ 
fault clause in g 8.707). 

(8 602 Termination of fixed-price 
supply contracts for default. 

g 8.602-1 The Governments right to 
terminate for default. Under contracts 
containing the Default clause in g 8 707 
the Government has the right, subject 
to the notice requirements of the clause, 
to terminate the whole or any part of 
the contract for default If the contrac¬ 
tor (a) fails to make delivery of the 
supplies or to perform the services with¬ 
in the tithe specified in the contract. 
(b> fails to perform any other provision 
of the contract, or (c> fails to make 
progress so as to endanger performance 
of the contract. 

g 8.602-2 Effect of termination for 
default. Under a termination for de¬ 
fault the Government is not liable for 
the contractor’s costs on undelivered 
work, and is entitled to the repayment 
of any advance payments and of any 
progress payments applicable to such 
work. The Government may elect to 
take all or any part of the completed 
supplies and manufacturing materials 
(see paragraph (d) of the clause set 
forth in g 8.707). The Government 
shall pay to the contractor the contract 
price for such completed supplies de¬ 
livered and accepted, and the amount 
agreed upon by the contractor and the 
contracting officer for such manufactur¬ 
ing materials delivered^ and accepted 
and for the protection and preservation 


of such property. The contractor 5haU 
be liable to the Government for any ex¬ 
cess costs for supplies and service , pro¬ 
cured similar to those terminated >$ee 
5 8 602-6). and for any other damages, 
whether or not repurchase is effected 
(see g 8.602-7 >. 

g 8.602-3 Procedure for default, (a) 
The contracting officer shall consider 
the following factors in determining 
whether to terminate a contract for de¬ 
fault: 

(1) The provisions of the contract, 
and applicable laws and regulations; 

(2> The specific failure of the con¬ 
tractor and. unless time docs not per¬ 
mit. the excuses, if any. for such failure; 

(3) The availability of the supplies or 
services from other sources; 

(4) The urgency of the need for the 
supplies or services and the period of 
time which would be required to obtain 
the supplies or services from other 
sources as compared with the time in 
which delivery could be obtained from 
the delinquent contractor; 

(5) The degree of essentiality of the 
contractor in the Government procure¬ 
ment program and the effect of a termi¬ 
nation for default upon the contractor's 
capability as a supplier.under other con¬ 
tracts: 

(6) The effect of a termination for 
default on the ability of the contractor 
to liquidate guaranteed loans, process 
payments, or advance payments; and 

(7) Any other pertinent facts and cir¬ 
cumstances. 

<b) If the foregoing consideration in¬ 
dicates that termination for default ts 
appropriate, the contracting officer 
should, if practicable, notify the con¬ 
tractor by letter of the possibility of such 
termination. This letter shall call the 
contractor's attention to its contractual 
liabilities in the event thp contract is 
terminated for default and request an 
explanation of the contractor's failure 
to perform the contract. The letter may 
further state that failure of the con¬ 
tractor to present such explanation may 
be taken as an admission that no valid 
explanation exists. When appropriate, 
the letter may invite the contractor to 
discuss the matter at a conference. 

<c) If. after compliance with the fore¬ 
going procedures, the contracting officer 
determines that termination for default 
is proper, he shall, where the terminat ion 
is predicated upon the contractor’s fail¬ 
ure to make timely deliveries, issue a 
notice of termination at once. If the ter¬ 
mination Is predicated upon any other 
failure of the contractor, the contractor 
shall be given written notice specifying 
such failure and providing a period ox 
10 days (or such longer period as the con¬ 
tracting officer may authorize) in wh'.cn 
to cure such failure. Where appropriate, 
this notice may be made a part of the 
letter described in paragraph (b) of this 
section. Upon expiration of the 10 da>$ 
(or longer period >. the contracting officer 
may issue a notice of termination for de¬ 
fault unless he determines that the 
failure to perform has been cured. 

(d> The noUce of termination for de¬ 
fault shall: 

(1) Set forth the contract number 
and date; 
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(2) Describe the acts or omissions 
constituting: the default; 

(3) State that the contractor's right 
to proceed further with performance of 
the contract (or a specified portion of Uie 
contract) is terminated; 

(4) State that the supplies or services 
terminated may be procured against the 
contractor's account, and that the con¬ 
tractor will be held liable for any excess 
costs: 

(5) State that the Government re¬ 
serves all rights and remedies provided by 
law or under the contract, in addition to 
charging excess costs; and 

(6) State that the notice constitutes 
o decision that the contractor is in de- 
!ault as specified, and that the contractor 
has the right to appeal as specified in tho 
I i pules clause. 

If the contracting officer has Investigated 
the contractor’s excuses for the failure 
to perform, the notice of termination 
shall ulso state that it constitutes a de¬ 
cision that the failure to perform was 
not due to causes beyond the control and 
without the fault or negligence of the 
contractor, and that the contractor has 
(he right to appeal as specified in the 
Disputes clause. 

(c> The same distribution shall be 
made of the termination notice as was 
made of the contract. In addition, a 
copy shall be furnished to the disbursing 
officer who shall be advised to withhold 
further payments under the terminated 
contract pending additional instructions, 
which shall be given when sufficient In¬ 
formation is available. 

<t) If the contracting officer deter¬ 
mines that the contractor’s failure to 
perform arose from causes beyond its 
control and without its fault or negli¬ 
gence, the contracting officer shall not 
U: ruinate the contract for default. Un¬ 
der such circumstances, if it is in the 
best interests of the Government to do 
&o. the contracting officer may terminate 
the contract for the convenience of the 
Cjovernment. 

<g) If the contracting officer has not 
been able to determine, prior to issuance 
of the notice of termination, whether the 
contractor's failure to perform arose 
from causes beyond its control and with¬ 
out its fault or negligence, he shall make 
a written decision on that point as soon 
aji practicable after issuance of the no- 
Uce of termination. Such decision shall 
bt> delivered promptly to the contractor 
with a notification that it has the right 
to appeal as specified in the Disputes 
clause, 

l 8.602—4 Procedure in lint of termi¬ 
nation for default . The following 
courses of action, among others, are 
available to the contracting officer in lieu 
oi termination for default, when in the 
best interest of the Government: 

(a) Permit the contractor. Its surety, 
or its guarantor, to continue performance 
of the contract under a revised delivery 
schedule; 

<b> Permit the contractor to continue 
Performance of the contract by means 
of a subcontract* or other business ar¬ 
rangement with an acceptable third 
Party; Provided, The rights of the Gov¬ 
ernment are adequately preserved; or 


(e) If the requirement for the supplies 
and services specified in the contract 
no longer exists, and the contractor is 
not liable to the Government for 
damages as provided in 8 8.603-7. exe¬ 
cute a no-cost termination settlement 
agreement utilizing the form set forth 
in SI 8.806-C and 8.806-7 as a guide. 

S 8.602-5 Memorandum by the con¬ 
tracting officer, in all cases where a con¬ 
tract is terminated for default or where a 
procedure authorized by 5 8.602-4 is fol¬ 
lowed. the contracting officer shall pre¬ 
pare a memorandum for the contract 
file explaining fully the reasons for the 
action taken, 

1 8.602-6 Repurchase against con¬ 
tractor's account* (a) Where the sup¬ 
plies or services are still required after 
termination, repurchase of supplies or 
services which are the same as or similiar 
to those called for in the contract, shall 
be made against the contractor’s account 
as soon as practicable after termination. 
Such repurchase shall be at as reason¬ 
able a price as practicable considering 
the quality required by the Government 
and the time within which the supplies 
or services are required. The contract 
of repurchase may be made for a quan¬ 
tity in excess of the undelivered quantity 
terminated for default, when such ex¬ 
cess quantity is needed, but excess costs 
may be charged against the defaulting 
contractor for no more than the unde¬ 
livered quantity terminated for default 
(Including variations in quantity per¬ 
muted by the terminated contract). 

<b> If repurchase is effected at a price 
in excess of the price of the supplies 
terminated, the contracting officer shall 
make a written demand on the con¬ 
tractor for the total amount of such ex¬ 
cess and If the contractor fails to make 
payment, the contracting officer shall 
follow Departmental procedures for col¬ 
lecting claims in favor of the Govern¬ 
ment. 

18.602-7 Other damages, (a) If a 
contract is terminated for default or if a 
course of action in lieu of termination 
for default is followed (see 18.602-4), 
the contracting officer shall promptly 
ascertain and make demand for any 
liquidated damages to which the Gov¬ 
ernment may be entitled under the 
contract. Pursuant to the contract pro¬ 
visions for liquidated damages in 
I 7.105-5. such damages are in addition 
to any excess cost of reprocurement. 

(b) If the Government has suffered 
any other ascertainable damages as a 
result of the contractor’s default, the 
contracting officer, on the basis of legal 
advice, shall take appropriate action to 
assort the Government’s claim for such 
damages. 

1 8.603 Termination of fixed-price 
construction contracts for default, 

1 8.803-1 Termination of the con¬ 
tractor's right to proceed . Under con¬ 
tracts containing the Termination for 
Default—Damages for Delay—Time Ex¬ 
tensions clause set forth In 4 8.709, the 
Government has the right to terminate 
the contractor’s right to proceed with 
the work if the contractor <a> fails to 
prosecute the work required by the con¬ 


tract. or any separable part thereof, 
with such diligence as will insure Us 
completion within the time specified in 
the contract or any extension thereof, 
or (b) fails to complete the work re¬ 
quired under the contract within such 
time. 

4 8.603-2 Effect of termination for 
default . If a contractor's right to pro¬ 
ceed is terminated for default, the Gov¬ 
ernment may take over and complete 
or cause to be completed the work, tak¬ 
ing possession of and utilizing such 
materials, appliances and plant as may 
be on the site and necessary therefor, 
and the contractor and its sureties shall 
be liable to the Government for any ex¬ 
cess costs caused thereby. If after taking 
over the work the Government is not 
reasonably able to complete it, or have 
It completed, within the time specified 
for completion in the* defaulted contract, 
the contractor shnll. In addition to any 
excess costs, be liable for liquidated 
damages for the delay as specified in 
the contract, or for actual damages 
caused by the delay if liquidated dam¬ 
ages are not so specified. 

5 8.603 3 Procedure for default . (a) 
The contracting officer shall consider 
the following factors in determining 
whether to terminate a contract for de¬ 
fault: 

(!) The provisions of the contract, 
and applicable law’s and regulations: 

<2) The specific failure of the con¬ 
tractor and excuses, if any. for such 
failure: 

<3) The period of time w'hlch would 
be required for the Government or 
another contractor to complete the work 
as compared to the tune required for 
completion by the delinquent con¬ 
tractor; 

(4) The effect of a termination for 
default on the abUity of the contractor 
to liquidate guaranteed loons, progress 
payments, or advance payments: and 

<5) Any other pertinent facts and 
circumstances. 

(b) If the contracting officer deter¬ 
mines that the contractor's failure to 
perform arises from causes beyond its 
control and without its fault or negli¬ 
gence, the contracting officer shall not 
terminate the contractor's right to pro¬ 
ceed. nor shall the contractor be charged 
with liquidated or actual damages be¬ 
cause of any delays occasioned by such 
causes. 

‘O If the contracting officer deter¬ 
mines that it Is In the best interests of 
the Government to terminate for default 
the contractor's right to proceed, the 
contracting officer shall promptly send 
a written notice to the contractor termi¬ 
nating its right to proceed. The notice 
shall: 

< 1) Set forth the contract number and 
date: 

<2> Describe the act or omissions, and 
the extent of the resultant delay, con¬ 
stituting the default; 

(3) State that the contractor's right 
to proceed further with performance of 
the contract (or of a specified portion 
of the contracti is terminated: 

<4> State that the Government may 
cause the contract to be completed and 
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that the contractor will be held liable 
lor any excess costs: 

(5) State that the Government re¬ 
serves all rights and remedies provided 
by law or under the contract. In addition 
to charging excess casts; 

<6> State that the notice constitutes 
a decision, pursuant to the Disputes 
clause, that the contractor U in default 
as specified and that the delay is not ex¬ 
cusable; and 

<7) State that the contractor has the 
right to appeal os specified In the Dis¬ 
putes clause. 

<d> The same distribution shall be 
made of the termination notice as was 
made of the contract, including a copy 
to the surety. In addition, a copy shall 
be furnished to the disbursing olTlccr 
who shall be advised to withhold further 
payments under the terminated contract 
pending additional instructions which 
shall be given when sufficient informa¬ 
tion is available. 

c) Promptly after Issuance of the 
termination notice, the contracting offi¬ 
cer shall determine the manner in which 
the work is to be completed and whether 
the materials, appliances, and plant 
which arc on the site will be needed. 

| 8.603-4 Procedure in lieu of termi¬ 
nation for default . If, after due consid¬ 
eration. the contracting officer deter¬ 
mines that termination is not in the best 
interests of the Government although 
the contractor is in default, he may per¬ 
mit the contractor to continue the work, 
and the contractor and its sureties shall 
be liable to the Government for liqui¬ 
dated damages, as specified In the con¬ 
tract. or if liquidated damages arc not so 
specified, to any actual damages oc¬ 
casioned by the failure of the contractor 
to complete the w r ork in accordance with 
the tenns of the contract. 

f 8.603-5 Memorandum by the con¬ 
tracting officer. In all cases where a 
contractor s right to proceed is termi¬ 
nated for default or where the procedure 
authorized by $ 8.603-4 is followed, the 
contracting officer shall prepare a mem¬ 
orandum for the contract file explaining 
fully the reasons for the action ti\ken. 

5 8.603-6 Other damages. In addition 
to any excess costs occasioned the Gov¬ 
ernment in connection with the com¬ 
pletion of the work, the contractor and 
its surety are liable for liquidated 
damages if specified in the contract, or 
if liquidated damages are not specified, 
for any actual damages occasioned by 
such delay. Ail retained percentages of 
progress payments previously made to 
the contractor and any progress pay¬ 
ments due for work completed prior to 
the termination of the right to proceed 
shall be used for the purpose of liquidat¬ 
ing the liability of the contractor and its 
surety to the Government for such excess 
costs and liquidated or actual damages. 

SUBPART G—CLAUSES 

$ 8 700 Scope of subpart. This sub- 
part contains certain contract clauses 
related to the termination of contracts 
for the convenience of the Government 
and for default. Special purpose clauses 
when authorized by Departmental pro¬ 
cedures and consistent with the policies 


RULES AND REGULATIONS 


set forth in this subchapter may be used 
in appropriate cases. 

ft 8.701 Termination clause for filed - 
price contracts. Except as otherwise 
permitted by 6 8.705, the following clause 
shall be used in any fixed-price contract 
in excess of $1,000 for supplies or ex¬ 
perimental. developmental, or research 
work other than (a) construction, alter¬ 
ations. or repair of buildings, bridges, 
roads, or other kinds of real property, or 
<b> experimental, developmental, or re¬ 
search work with educational or non¬ 
profit institutions, where no profit is 
contemplated. 

Termination fob Convenience or the 
Government 

(а) The performance of work under this 
contract may be terminated by the Gov¬ 
ernment In accordance with thi» clause In 
whole, or from tiro© to time in port, when¬ 
ever the Contracting Officer Khali determine 
that such termination U in the beat interests 
of the Government. Any such termination 
shall be effected by delivery to the Con¬ 
tractor of a Notice of Termination speci¬ 
fying the extent to which performance of 
work under tbe contract ii terminated, and 
the date upon which such termination be¬ 
comes cffectU'e. 

<b) After receipt of a Notice of Termi¬ 
nation. and except as otherwise directed 
by the Contracting Officor. the Contractor 
shall; 

(1) Stop work under the contract on the 
date and to the extent specified In the No¬ 
tice of Termination; 

(2) Place no further orders or subcon¬ 
tracts for materials, services or facilities, 
except as may be necessary for completion 
of such portion of the work under the con¬ 
tract as is not terminated; 

(3) Terminate all orders and subcontracts 
to the extent that they relate to the per¬ 
formance of work terminated by the Notice 
of Termination; 

(4) Assign to the Government. In the 
manner, at the times, and to the extent 
directed by the Contracting Officer, all of 
the right, title, and Interest of the Con¬ 
tractor under the orders and subcontracts 
so terminated, in which me the Govern¬ 
ment shall have the right. In Its discretion, 
to settle or pay any or ail claims arising out 
of the termination of such orders and sub¬ 
contracts; 

(ft) Settle all outstanding liabilities and 
all claims arising out of such termination 
of orders and subcontracts, with the ap¬ 
proval or ratification of tho Contracting Of¬ 
ficer. to the extent he may require, which 
approval or ratification shall be final for 
all the purposes of this clause; 

(б) Transfer title and deliver to the Gov¬ 
ernment. in the manner, at the times, and 
to the extent. If any. directed by the Con¬ 
tracting Officer, (A) the fabricated or un- 
fabriented parts, work In process, completed 
work, supplies, and other material produced 
as a part of, or acquired in connection with 
the performance of, the work terminated by 
the Notice of Termination, and (B) the com¬ 
pleted or partially completed plans, draw¬ 
ings. information and other property which. 
If the contract had been completed, would 
have been required to be furnished to the 
Government; 

(7) Use its heat efforts to sell, in the man¬ 
ner, at the times, to tho extent, and at the 
price or prices directed or authorized by the 
Contracting Officer, any property of the 
types referred to In (6) above: Provided, 
however, That the Contractor (A) shall not 
be required to extend credit to any purchaser, 
and (B) may acquire any such property un¬ 
der the conditions prescribed by and at a 
price or prices approved by the Contracting 
Officer; And provided further. That the pro¬ 


ceeds of any such transfer or disposition 
shall be applied in reduction of any pay¬ 
ments to be made by the Government to the* 
Contractor under this contract or shall 
otherwise be credited to the price or cost 
of the work covered by this contract or paid 
In such other manner as the Contracting 
Officer may direct; 

(8) Complete performance of such port 
of the work as shall not have been termi¬ 
nated by the Notice of Termination; and 

(9) Take such action as may be necessary, 
or as the Contracting Officer may direct, for 
the protection and preservation of the prop¬ 
erty related to this contract which is In thr 
pntiscsftion or the Contractor and in which 
the Government has or may acquire au 
interest. 

At any time after expiration of the plant 
clearance period, as defined in 32 CPU Pan 8. 
as it may bo amended from time to time, 
the Contractor may submit to tho Contract¬ 
ing Officer a list, certified os to quantity ami 
quality, of any or all items of termlnati in 
Inventory not previously disposed of, exclu¬ 
sive of items the disposition of which has 
been directed or authorized by the Con¬ 
tracting Officer, and may request tho Gov¬ 
ernment to removo such Items or enter Into 
a storage agreement covering them. Not 
later than fifteen (15) days thereafter, the 
Government will accept title to such item* 
and removo them or enter Into a atom#* 
agreement covering tho same: Provided, 
That the Ust submitted shall be subject to 
verification by tho Contracting Officer upon 
removal of tho items, or If tho Items are 
stored, within forty-five (45) days from the 
date of submission of the Ust. and any Deco - 
sary adjustment to correct the Ust as sub¬ 
mitted shall be made prior to Anal settle¬ 
ment. 

(c) After receipt of a Notice of TormJna¬ 
tion, the Contractor shall submit to the Con¬ 
tracting Officer its termination claim. In the 
form and with certification prescribed by the 
Contracting Officer. Such claim shall be 
submitted promptly but in no event latrr 
than one year from the effective date of ter¬ 
mination, unless one or more extensions in 
writing are granted by tho Contracting Of¬ 
ficer. upon request of tho Contractor made in 
writing within such one year period or 
authorized extension thereof. However, tf 
the Contracting Officer determines that the 
facta Justify such action, he may receive and 
act upon any such termination claim at any 
time after such one year period or any exten¬ 
sion thereof. Upon failure of the Contractor 
to submit its termination claim within the 
time allowed, the Contracting Officer may. 
subject to any Settleme nt R eview Board ap¬ 
provals required by 32 CFR Part 8 in effect 
as of the date of execution of this contract, 
determine, on tho basis of information avail¬ 
able to him. the amount. If any. due to tbs 
Contractor by reason of the termination And 
shall thereupon pay to tbe Contractor the 
amount so determined. 

<d) Subject to tho provisions of para¬ 
graph (c), and subject to any Settlement 
Review Board approvals requlrod by 32 CPU 
Part 8 In effect ns of the date of execution 
of this contract, the Contractor and the 
Contracting Officer may agree upon th© 
whole or any part of the amount or amount 
to be paid to the Contractor by rosaon of 
the total or partial termination of work pur¬ 
suant to this clause, which amount or 
amounts may Include a reasonable allow¬ 
ance for profit on work done: Provided. 
That such agreed amount or amounts, •'** 
elusive of settlement costs, shall not cxcc«l 
tho total contract price as reduced by the 
amount of payments otherwise made and 
as further reduced by the contract price of 
work not terminated. Tbe contract shall 
be amended accordingly, and the Contracts 
shall be paid the agreed amount. Nothing 
in paragraph (e) of this clause, prescribing 
the amount to be paid to the Contractor in 
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the event of failure of the Contractor and 
the Contracting Officer to agree upon the 
whole amount to be paid to the Contractor 
by reason of the termination of work pur¬ 
suant to thla clause, shall be deemed to 
limit, restrict, or otherwise determine or 
affect the amount or amounts which may 
h- agreed upon to be paid to the Contractor 
pursuant to this paragraph (d). 

(e) In the event of the failure of the 
Contractor and the Contracting Officer to 
a^ree as provided In paragraph (d) upon 
the whole amount to be paid to the Con¬ 
tractor by reason of tho termination of 
work pursuant to thla clause, the Contract¬ 
ing Officer shall, subject to any Settlement 
Review Board approvals required by 32 CFR 
Part 8 In effect as of the date of execution 
cT this contract, determine, on the basis of 
. Information available to him. the amount. 
II any, due to the Contractor by reason of 
the termination and shall pay to the Con¬ 
tractor the amounts determined aa follows: 

(1) For completed supplies accepted by 
the Government (or sold or acquired as 
provided In paragraph (b) (7) above) and 
not theretofore paid for, a sum equivalent 
to the aggregate price for such supplies com¬ 
puted in accordance with the price or prices 
specified In the contract, appropriately ad¬ 
jured for any saving of freight or other 
cnargta; 

<2> The total of— 

(A) The costs Incurred in the perform¬ 
ance of tlie work terminated, including Ini¬ 
tial coats and preparatory expense allocablo 
thereto, but exclusive of any costa attributa¬ 
ble to supplies paid or to be paid for under 
[ d igraph (e) <l) hereof; 

»B) The coat of settling and paying 
cUitna arising out of the termination of 
work under subcontracts or orders, as pro¬ 
vided in paragraph < b) (5) above, which are 
pr operly chargeable to the terminated por¬ 
tion of the contract (exclusive of amounts 
paid or payable on account of supplies or 
ui trials delivered or services furnished by 
*v contractors or vendors prior to the effec¬ 
tive date of the Notice of Termination, 
which amounts shall be included In the 
ocet* * * * ***** payable under (A) above; and 

(C) A sum. as a profit, equal to 2 per¬ 
cent of that part of the amount determined 
under (A) above which represents the coat 
of articles and materials not processed by 
the Contractor, plus a sum equal to 8 per¬ 
cent of the remainder of such amount, but 
the aggregate of auch sums shall not exceed 
€ percent of the whole of the amount de¬ 
termined under (A) above, which amount 
for the purpose of this subdivision (C) shall 
Mrlude any charges for Interest on borrow¬ 
ings: Provided, hotcti'er, That U It appears 
that the Contractor would have sustained 
a loss on the entire contract had it been 
completed, no profit shall be Included or 
allowed under this subdivision (C) and an 
appropriate adjustment shall be made re¬ 
ducing the amount of the settlement to 
reriect the Indicated rate of loss: and 

(3) The reasonable costs of settlement, in¬ 
cluding accounting, legal, clerical, and other 
Mpenaes reasonably necessary for the prep¬ 
aration of settlement claims and supporting 
data with respect to the terminated portion 
of the contract and for the termination and 

Element of subcontracts thereunder, to¬ 
other with reasonable storage, transporta¬ 
tion. and other costs incurred In connection 
with the protection or disposition of prop¬ 
erty allocable to this contract. 

* r he total sum to be paid to the Contractor 

under (l) and <2) of this paragraph (e) 

«mU not exceed the total contract price aa 

Educed by the amount of payments other- 
wUe made and as further reduced by the con¬ 
tract price of work not terminated, Except 
for normal spoilage, and except to the cx- 

***** that the Oovernmcnt shall have other- 
*i«® expressly assumed the risk of lots, there 


shall be excluded from the amounts payable 
to the Contractor as provided in (e j (1) and 

(2) (A) above, the fair value, as determined 
by the Contracting Officer, of property which 
Is destroyed, lost, stolen, or damaged so as 
to become undeliverable to the Government, 
or to a buyer pursuant to paragraph (b) (7). 

(f) Any determination of costs under para¬ 
graph (c) or <e) thereof shall be governed 
by the principles for consideration of costs 
set forth in 32 CFR 8302. as in effect on 
the date of this contract. 

(g) The Contractor shall have the right 
of appeal, under the clause of this con¬ 
tract entitled "Dispute*." from any deter¬ 
mination made by the Contracttlng Officer 
under paragraphs (c) or (•) above, except 
that if the Contractor has failed to submit 
Its claim within the time provided in para¬ 
graph (c) above and has failed to request 
extension of such time. It shall have no 
auch right of appeal. In any case where 
the Contracting Officer has made a deter¬ 
mination of the amount due under para¬ 
graph (©) or (s) above, the Government 
shall pay to the Contractor the following: (l) 
If thero is no right of appeal hereunder or 
If no timely appeal has been taken, the 
amount so determined by the Contracting 
Officer, or 111) if an appeal has been taken, 
the amount finally determined on such ap¬ 
peal. 

(h) In arriving at the amount due the 
Contractor under this clause there shall be 
deducted (1) all unliquidated advance or 
other payments pn account theretofore made 
to the Contractor, applicable to tho ter¬ 
minated portion of this contract, (ii) any 
claim which the Government may have 
against the Contractor in connection with 
this contract, and (ill) the agreed price for, 
or the proceeds of aale of, any materials, 
supplies, or other things acquired by the 
Contractor or sold, pursuant to the pro¬ 
visions of this clause, and not otherwise re¬ 
covered by or credited to the Government. 

(I) If the determination hereunder be par¬ 
tial, prior to the settlement of the termi¬ 
nated portion of this contract, the Contractor 
may fils with the Contracting Officer a re¬ 
quest in writing for an equitable adjust¬ 
ment of the price or prices specified In tho 
contract relating to the continued portion 
of the contract (the portion not terminated 
by the Notice of Termination), and such 
equitable adjustment as may be agreed 
upon shall be made In such price or prices. 

(J) The Government may from time to 
time, under such terms and conditions as It 
may prescribe, make partial payments and 
payments on account against costs incurred 
by the Contractor in connection with the 
terminated portion of this contract when¬ 
ever In the opinion of the Contracting Of¬ 
ficer the aggregate of such payments shall 
be within the amount to which the Con¬ 
tractor will be entitled hereunder. If the 
total of such payments is In excess of the 
amount finally agreed or determined to be 
due under this clause, auch excess shall be 
payable by the Contractor to the Govern¬ 
ment upon demand, together with interest 
computed at the rate of 0 percent per an¬ 
num. for the period from the date such ex¬ 
cess payment is received by the Contractor 
to the date on which such excess is repaid 
to the Government: Provided, hotcever. 
That no interest shall be charged with re¬ 
spect to any such excess payment attribut¬ 
able to a reduction In the Contractor's 
claim by reason of retention or other dis¬ 
position of termination inventory until ten 
days after the date of such retention or dis¬ 
position. or such later date as determined 
by the Contracting Officer by reason of the 
circumstances. 

(k) Unless otherwise provided for in this 
contract, or by applicable statute, the Con¬ 
tractor. from the effective date of termina¬ 
tion and for a period of six years after final 
settlement under this contract, shall pre¬ 


serve and make available to the Govern¬ 
ment at all reasonable times at the Office 
of the Contractor but without direct charge 
to the Government, all it* books, records, 
documents, and other evidence bearing on 
the costs and expenses of the Contractor 
under this contract and relating to the work 
terminated hereunder, or, to the extent ap¬ 
proved by the Contracting Officer, photo¬ 
graphs, micro-photographs, or other au¬ 
thentic reproductions thereof. 

S 8.702 Termination clause for cost- 
reimbursement type contracts. The fol¬ 
lowing clause shall be used in any cost- 
reimbursement type contract, as defined 
In S 3.404. of this chapter, for supplies 
and experimental, developmental, or re¬ 
search work other than (a) construc¬ 
tion. alterations, or repair of buildings, 
bridges, roads, or other kinds of real 
property, or <b> experimental, develop¬ 
mental. or research work with educa¬ 
tional or nonprofit institutions, where 
no fee is contemplated. 

TrxxrrNATioM 

(a) The performance of work under tho 
contract may be terminated by the Govern¬ 
ment In accordance with this clause In 
whole, or from time to time In part: 

(1) Whenever the Contractor shall default 
in performance of this contract In accordance 
with 1U term* (including in the term “de¬ 
fault*’ any such failure by the Contractor to 
make progress in the prosecution of the work 
hereunder os endangers such performance), 
and shall fail to cure such default within a 
period of ten days (or such longer periods as 
the Contracting Officer may allow) after re¬ 
ceipt from the Contracting Officer of a notice 
specifying the default; or 

(2) Whenever for any reason the Con¬ 
tracting Officer shall determine that such 
termination 1# in the best Interests of the 
Government. 

Any such termination shall be effected by 
delivery to the Contractor of a Notice of 
Termination specifying whether termination 
Is for the default at the Contractor or for 
the convenience of the Government, the ex¬ 
tent to which performance of work under the 
contract Is terminated, and the date upon 
which such termination becomes effective. 
If. after notice of termination of this contract 
for default under (t) above, it ts determined 
that the Contractor's failure to perform or to 
make progress In performance Is due to 
causes beyond the control And without the 
fault or negligence of the Contractor pur¬ 
suant to the provisions of the clause of this 
contract relating to excusable delays, the 
Notice of Termination shall be deemed to 
have been Issued under (2) above, and the 
rights and obligations of the parties hereto 
shall In such event be governed accordingly. 

(b) After receipt of a Notice of Termina¬ 
tion and except as otherwise directed by the 
Contracting Officer, the Contractor shall: 

(1) Stop work under the contract on the 
date and to the extent specified in the Notice 
of Termination: 

(2) Place no further orders or subcontracts 
for materials, services, or facilities, except as 
may be necessary for completion of such 
portion of the work under the oontract as Is 
not terminated; 

(3) Terminate all orders and sub¬ 
contracts to the extent that they relate to 
the performance of work terminated by the 
Notice of Termination; 

(4) Assign to the Government, in the 
manner and to the extent directed by the 
Contracting Officer, all of the light, title, 
and interest of the Contractor under the 
orders or subcontracts so terminated. In 
which case the Government shall have the 
right, in lta discretion, to settle or pay 
any or all claims arising out of the ter¬ 
mination of such orders and subcontracts; 
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(5) With tho approve! or ratification of 
the Contracting Officer, to the extent he 
may require, which approval or ratification 
ahall be final and conclusive for all pur¬ 
pose* of this clause, settle all outstanding 
liabilities and all claims arising out of such 
termination of orders and subcontracts, the 
cost of which would be reimbursable in 
whole or In part. In accordance with the 
provisions of this contract; 

(6) Transfer title (to the extent that title 
has not already been transferred) and. In 
the manner, to the extent, and at the times 
directed by the Contracting Officer, deliver 
to the Government (A) the fabricated or 
unfabricated parts, work in process, com¬ 
pleted work, supplies, and other material 
produced as a part of. or acquired In respect 
of the performance of. the work terminated 
by the Notice of Termination. (8) tho 
completed or partially completed plans, 
drawings, information, and other property 
which, If the contract had been completed, 
would be required to be furnished to the 
Government., and (C) the jigs. dies, and 
fixtures, and other special tools and tooling 
acquired or manufactured for the perform¬ 
ance of this contract for the cost of which 
the Contractor has been or will bo re¬ 
imbursed under this contract; 

(7) Use Its best efforts to sell in the 
manner, at the times, to the extent, and at 
the price or prices directed or authorized 
by the Contracting Officer, nny property of 
the type* referred to in (6) atfove: Pro - 
tided, however. That the Contractor (A) 
shall not be required to extend credit to 
any purchaser, and (B> may acquire any 
•uch property under the conditions pre¬ 
scribed by and at a price or prices approved 
by the Contracting Officer: And provided 
further , That the proceed* of any such 
transfer or disposition shall be applied In 
reduction of any payments to be made by 
the Government to the Contractor under 
this oontract or shall otherwise be credited 
to the price or ©oat of the work covered by 
this contract or paid in such other manner 
as the Contracting Officer may direct; 

(8) Complete performance of such part of 
the work as shall not have been terminated 
by the Notice of Termination; and 

(9) Take such action as may be necessary, 
or as the Contracting Officer may direct, for 
the protection and preservation of the prop¬ 
erty related to this contract which is in 
the possession of Contractor In which the 
Oovernmeui has or may acquire an Interest. 

The Contractor shall proceed Immediately 
with the performance of the above obliga¬ 
tions notwithstanding any delay In deter¬ 
mining or adjusting the amount of the fee. 
or any Item of reimbursable coat, under this 
clause. At any time after expiration of the 
plant clearance period, as defined In 32 CFR 
Part 8. as It may be amended from time 
to time, the Contractor may submit to the 
Contracting Officer a list, certified as to 
quantity and quality, of any or all Items of 
termination Inventory not previously dis¬ 
posed of. exclusive of Items the disposition 
of which has been directed or authorised 
by the Contracting Officer, and may request 
tho Government to remove such Items or 
enter Into a storage agreement covering 
them Not later than fifteen (13) days 
thereafter, the Government will accept such 
Items and remove them or enter into a 
storage agreement covering the same: Pro¬ 
vided. That tho list submitted shall be sub¬ 
ject to verification by the Contracting 
Officer upon removal of the Items, or If the 
Items are stored, within forty-fire (45) days 
from the date of submission of the list, and 
any necessary adjustment to correct the list 
as submitted shall be made prior to final 
settlement. 

(c) After receipt of a Notice of Termina¬ 
tion, the Contractor shall submit to the 
Contracting Officer Its termination claim in 
tho farm and with the certification pre¬ 
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scribed by the Contracting Officer. Such 
claim shall be submitted promptly but in 
no event later than one year from the 
effective date of termination, unices one or 
more extensions In writing are granted by 
the Contracting Officer, upon request of the 
Contractor made In writing within such one 
year period or authorized extension thereof. 
However, if the Contracting Officer deter¬ 
mines that the facta justify such action, he 
may receive and act upon any such ter¬ 
mination claim at any time after such one 
year period or any extension thereof. Upon 
failure of the Contractor to submit Its 
termination claim within the time allowed, 
tho Contracting Officer may. subject to any 
Settlement Review Board approvals required 
by 3d CFR Part 8 In effect as of the date of 
execution of this contract, determine, on 
tho basis of Information available to him. 
the amount. If any. due to the Contractor 
by reason of the termination and shall 
thereupon pay to the Contractor the amount 
ao determined. 

<d) Subject to the provisions of paragraph 
(c), and subject to any Settlement Review 
Board approvals required by 32 CFR Port 
8 in effect as of the date of execution of this 
contract, the Contractor and the Contracting 
Officer may agree upon the whole or any port 
of the amount or amounts to be paid (in¬ 
cluding an allowanoo for the fee) to the 
Contractor by reason of the total or partial 
termination of work pursuant to this clause. 
The oontract shall be amended accordingly, 
and the Contractor shall be paid the agreed 
amount. 

<c) In the event of the failure of the 
Contractor and the Contracting Officer to 
agree in whole or In part, as provided In 
paragraph id), os to the amounts with re¬ 
spect to costs and fee. or as to the amount 
of the fee, to be paid to the Contractor In 
connection with the termination of work 
pursuant to this clause, the Contracting 
Officer shall, subject to any Settlement Re- 
vlew Board approvals required by 32 CFR 
Part 8 In effect as of the date of execution 
of this contract, determine, on the basis of 
Information available to him. the amount, if 
any. due to the Contractor by reason of the 
termination and shall pay to the Contractor 
the amount determined as follows: 

(I) If the settlement includes coat and 
fee- - 

(A) There ahull be Included therein all 
costs and expenses reimbursable in accord¬ 
ance with this contract, not previously paid 
to the Contractor for the performance of this 
contract prior to the effective date of tho 
Notice of Termination, and iruch of these 
costs as may continue for a reasonable time 
thereafter with the approval of or os directed 
by the Contracting Officer; Provided, how - 
ever. That the Contractor shall proceed ns 
rapidly as practicable to discontinue such 
costa; \ 

<B) There shall be Included therein eo far 
as not Included under (A) above, the cost 
of settling and paying claims arising out of 
the termination of work under subcontracts 
or orders, as provided in paragraph (b) (5) 
above, which are properly chargeable to the 
terminated portion of the contract; 

(O) There shall bo Included therein the 
reasonable costs of settlement. Including ac¬ 
counting. legal, clerical, and other oxpences 
reasonably necessary for the preparation of 
settlement claims and supporting data with 
respect to the terminated portion of the oon¬ 
tract and for the termination and settlement 
of subcontracts thereunder, together with 
reasonable storage, transportation, and other 
coeta Incurred In connection with the pro¬ 
tection or disposition of termination Inven¬ 
tory: Provided, h owner, That If the termi¬ 
nation la for default of the Contractor there 
shall not be Included any amounts for the 
preparation of the Contractor's settlement 
proposal; and 


(D) There shall be Included therein a por¬ 
tion of the fee payable under the contra* t 
determined as follow*— 

(1) In the event of the termination of this 
contract for the convenience of the Govern¬ 
ment and not for the default of the Con¬ 
tractor, there shall be paid a percentage of 
the fee equivalent to the percentage of the 
completion of work contemplated by the 
oontract. less fee payments previously made 
hereunder; or 

(II) In the event of the termination of 
this contract for the default of the Contrac¬ 
tor, the total fee payable shall be such pro¬ 
portionate part of the fee (or. if this con¬ 
tract calls far articles of different types, of 
such port of the fee as is reasonably allocable 
to the type of article under consideration) u= 
the total number of articles delivered to and 
accepted by the Government bears to the 
total number of articles of a like kind called 
for by this contract; 

If the amount determined under this sub¬ 
paragraph (I) is less than the total payment 
theretofore made to the Contractor, the Con¬ 
tractor shall repay to the Government the 
exoess amount; or 

(2) If the settlement Includes only the 
fee, the amount thereof will bo determ)n* i 
in accordance with subparagraph <D) above 

(f) The Contractor shall have the right 
of appeal, under the clause of this contract 
entitled "Disputes," from any determination 
made by the Contracting Officer under para¬ 
graph (c) or (e) above, except that if the 
Contractor has foiled to submit Its claim 
within the time provided in paragraph (cl 
above and has failed to request extension of 
such time. It shall have no such right of 
appeal. In any case where the Contracting 
Officer has made a determination of the 
amount due under paragraph (c) or (ci 
above, the Government shall pay to the Con¬ 
tractor the following: (i) If there U no right 
of appeal hereunder or If no timely appeal 
has been taken, the amount so determined 
by the Contracting Officer, or (11) If an ap¬ 
peal has been taken, tho amount finally de¬ 
termined on such appeal. 

(g) In arriving at the amount due the 
Contractor under this clause there shall be 
deducted (I) all unliquidated advance or 
other payments theretofore made to th* 
Contractor, applicable to the terminated 
portion of this contract. (11) any claim which 
the Government may have against the Con¬ 
tractor In connection with this contract, and 

(111) the agreed price far. or the proceed* of 
sale of, any materials, supplies, or other 
things acquired by the Contractor or sold 
pursuant to the provisions of thu clime 
and not otherwise recovered by or credited 
to the Government* 

(h) In the event of a partial termination, 
tiie portion of the fee which is payable With 
respect to the work under the continued por- 
tlon of the contract shall be equitably od- 

i listed by agreement between tho Contractor 
knd the Contracting Officer, and such adjust¬ 
ment shall be evidenced by an amendment to 
this contract. 

(I) The Government may from time to 
time, under such terms and conditions as it 
may prescribe, make partial payments and 
payments on account against costa Ipcum d 
by the Contractor in connection with the 
terminated portion of the contract when¬ 
ever In the opinion of the Contracting Officer 
the aggregate of such payments shall be 
within the amount to which the Contractor 
will be entttled hereunder. If the total ot 
such payments Is In excess of the amount 
finally determined to be due under this 
clause, such excess shall be payable by the 
Contractor to the Government upon demand 
together with Interest computed at the r*:* 
of 0 percent per annum, for tho period from 
the date such exoesa payment Is received by 
the Contractor to the date on which |Ucb 
excess is repaid to the Government: P r °“ 
tided, however. That no interest shall b* 
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charged with respect to any such excess pay¬ 
ment attributable to a reduction In the Con¬ 
tractor's claim by reason of retention or 
other disposition of termination Inventory 
until ten days alter the date of such reten¬ 
tion or disposition, or such Inter date as de¬ 
termined by the Contracting Officer by reason 
cl the ctrcumaiancea. 

<)) The provisions of this clause relating 
to the fee shall be inapplicable If thia con¬ 
tract does not provide for payment of a fee. 

<k) Unless otherwise provided for In this 
contract, or by applicable statute, the Con¬ 
tractor from the effective date of termina¬ 
tion and for a period of alx years after final 
settlement under this contract, shall pre¬ 
serve and make available to the Government 
at all reasonable tiroes at the office of the 
Contractor, but without direct charge to 
the Government, all Its books, records, docu¬ 
ments. and other evidence bearing on the 
cost and expense* of the Contractor under 
this contract and relating to the work termi¬ 
nated hereunder, or. to the extent approved 
by the Contracting Officer, photographs, 
micro-photographs, or other authentic re¬ 
productions thereof. 

5 8.703 Termination clause for fixed* 
price construction contracts. The follow- 
ing clause shall be Inserted in all fixed 
price construction contracts amounting 
to more than $1,000. except that con¬ 
tracting officers may, at their discretion, 
omit the termination clause from fixed - 
price construction contracts under $5,000 
when the probability of termination for 
convenience Is remote, such as contracts 
for repairs, Improvements, or additions 
to existing structures: 

Txxmj nation ram Convxnixncx or m* 
Govkokmxmt 

(a) The performance of work under this 
contract may be terminated by the Govern¬ 
ment in accordance with this clause In 
whole, or from time to time In part, when¬ 
ever the Contracting Officer shall determine 
that such termination is in the best interest 
of the Government. Any such termination 
shall be effected by delivery to the Contractor 
of a Notice or Termination specifying the ex¬ 
tent to which performance of work under 
the contract Is terminated, and the date 
upon which such termination becomes 
effective. 

(b) After receipt of a Notice of Termina¬ 
tion. and except os otherwise directed by 
the Contracting Officer, the Contractor shall: 

(1) Stop work under the contract on the 
date and to the extent specified in the 
Nutlce of Termination: 

(2) Place no further orders or sub¬ 
contracts for materials, services, or facilities 
except as may be necessary for completion 
of such portion of the work under the con¬ 
tract as is not terminated; 

43) Terminate all orders and subcon¬ 
tracts to the extent that they relate to the 
;performance of work terminated by the 
Notice of Termination; 

(41 Assign to the Government. In the 
manner, at the times, and to the extent di¬ 
rected by the Contracting Officer, all of the 
right, title, and Interest of the Contractor 
under the orders and subcontracts so termi¬ 
nated. in which case the Government shall 
have the right. In Its discretion, to settle or 
pay any or all claims arising out of the ter¬ 
mination of such orders and subcontracts; 

(S) Settle all outstanding liabilities and 
all claims arising out of such termination 
of orders and subcontracts, with the ap¬ 
proval or ratification of the Contracting 
Officer to the extent he may require, which 
approval or ratification shall be final for all 
the purposes of this clause; 

(0) Transfer title and deliver to the Gov¬ 
ernment, in tho manner, at the timet, and 
to the extent. If any. directed by the Cou- 
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tractlng Officer. (A) the fabricated or un- 
fabrlcated parts, work In process, completed 
work, supplies, and other material produced 
as a part of, or acquired in connection with 
the performance of. the work terminated by 
the Notice of Termination, and (B) the 
completed or partially completed plans, 
drawings, information, and other property 
which, if the contract has been completed, 
would hare been required to be furnished 
to the Government; 

(7) Use Its best efforts to sell. In the 
manner, at the time*, to the extent, and at 
the price or prices directed or authorised 
by the Contracting Officer, any property of 
the types referred to in (6) above: Prortded. 
however, That the Contractor. (A) shall not 
be required to extend credit to any pur¬ 
chaser. and (B) may acquire any such 
property under the conditions prescribed 
and at a price or prices approved by the 
Contracting Officer: And provided further. 
That the proceeds of any such transfer or 
disposition shall be applied In reduction of 
any payments to be made by tho Govern¬ 
ment to the Contractor under this contract 
or shall otherwise be credited to the price 
or cost of the work covered by this contract 
or paid in such other manner as the Con¬ 
tracting officer may direct; 

(8) Complete performance of such part 
of the work ns shall not have been ter¬ 
minated by the Notice of Termination; and 

<9) Take such action as may be neces¬ 
sary. or as the Contracting Officer may di¬ 
rect. for the protection and preservation of 
the property related to this contract which 
is In the possession of the Contractor ond in 
which the Oovemmcni has or may acquire 
an Interest. 

At any time after expiration of the plant 
clearance period, as defined In 32 CFIt Part 
8. ns It may be amended from time to time, 
the Contractor may submit to the Contract¬ 
ing Officer a list, certified ns to quantity 
and quality, of any or all items of termina¬ 
tion Inventory not previously disposed of. 
exclusive of items the disposition of which 
has been directed or authorised by the 
Contracting Officer, and may request the 
Government to remove such items or enter 
Into a storage agreement covering them. 
Not later titan fifteen (15) days thereafter, 
tho Government will accept title to such 
Items and remora them or enter into a stor¬ 
age agreement covering the same: Provided , 
That the list submitted shall be subject to 
verification by the Contracting Officer upon 
removal of the items, or if tho items are 
stored, within forty-five (45) days from the 
date of Submission of the list, and any 
necessary adjustment to correct the list as 
submitted shall be made prior to final 
settlement. 

(c) Alter receipt of a Notice of Termina¬ 
tion, the Contractor shall submit to tho 
Contracting Officer Its termination claim. In 
tho form und with the certification pre¬ 
scribed by the Contracting Officer. Such 
claim shall be submit ted promptly but In 
no event later than one year from the effec¬ 
tive date of termination, unless one or more 
extensions in writing ore granted by tho 
Contracting Officer, upon request of the 
Contractor made In writing within such 
ono year period or authorized extension 
thereof. However, If the Contracting Officer 
determines that the facts Justify such ac¬ 
tion. he may receive and act upon any such 
termination claim at any time after such 
one year period or extension thereof. Upon 
failure of the Contractor to submit 1U ter¬ 
mination claim within the time allowed, the 
Contracting Officer may, subject to any 
Settlement Review Board approvals required 
by 32 CFR Part 8 in effect os of the date of 
execution of this contract, determine, on 
the basis of Information available to him, 
the amount. If any. due to the Contractor 
by reason of the termination and shall 
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thereupon pay to the Contractor the amount 
so determined. 

id) Subject to the provisions of paragraph 
(c), and subject to any Settlement Review 
Board Approvals required by 32 CFR Part 8 
In effect as of the date of execution of this 
contract, the Contractor and the Contract¬ 
ing Officer may agree upon the whole or any 
part of the amount or amounts to be paid to 
the Contractor by reason of the total or par¬ 
tial termination of work pursuant to this 
clause, which amount or amounts may in¬ 
clude a reasonable allowance for profit on 
work done: Provided. That such agreed 
amount or amounts, exclusive of settlement 
costs, shall not exceed the total contract 
price as reduced by the amount of payments 
otherwise made and as further reduced by 
the contract price of work not terminated. 
The contract shall be amended accordingly, 
and live Contractor shall be paid the agreed 
amount. Nothing In paragraph (e) of this 
clause, prescribing Die amount to be paid 
to the Contractor in the event of failure of 
the Contractor and the Contracting Officer to 
agree upon the whole amount to be paid to 
the Contractor by reason of the termination 
of work pursuant to this clause, shall bo 
deemed to limit, restrict, or otherwise de¬ 
termine or affect the amount or amounts 
which may be agreed upon to be paid to the 
Contractor pursuant to this paragraph (d). 

(e) In the event of the failure of the Con¬ 
tractor and the Contracting Officer to agree 
as provided In paragraph (d) upon the 
whole amount to be paid to the Contractor 
by reason of the Termination of work pur¬ 
suant to this clause, the Contracting Offi¬ 
cer shall, subject to any Settlement Review 
Board approvuls required by 32 CFR Part 8 
in effect as of the date of execution of this 
contract, determine, on the basis of infor¬ 
mation available to him. the amount, If 
any, due to the Contractor by reason of the 
termination and shall pay to the Contractor 
the amounts determined as follows: 

(1) With respect to all contract work per¬ 
formed prior to the effective date of the 
Notice of Termination, the total (without 
duplication of any Items) of— 

4A) The coat of such work; 

(B) The cost of settling and paying claims 
arising out of the termination of work under 
subcontracts or orders oa provided In para¬ 
graph 4b) (5) above, exclusive of the 

amounts paid or payable on account of sup¬ 
plies or materials delivered or services 
furnished by the subcontractor prlur to the 
effective date of the Notice of Termination of 
work under this contract, which amounts 
shall be included In the coat on account of 
which payment Is made under (A) above; 
and 

tC) A sum. as a profit, equal to 2 percent 
of the part of the amount determined under 
(A) above which represents the cost of 
articles or materials delivered to the site 
but not Incorporated In the work In place 
on the effective date of the Notice or Ter¬ 
mination. plus a sum equal to 8 percent of 
the remainder of such amount, but the ag¬ 
gregate of such sum* shall not exceed 0 per¬ 
cent of the whole of tho amount determined 
under 4 A) above, which amount for purposes 
of this subdivision (C) shall exclude any 
charges for Interest on borrowings: Prortded. 
however, That If It appears that the Con¬ 
tractor would have sustained a loss on the 
entire contract had it been completed, no 
profit shall be Included or allowed under this 
subdivision (C) and an appropriate adjust¬ 
ment shall be made reducing the amount of 
the settlement to reflect the Indicated rate or 
loos; and 

(2) The reasonable cost of the preserva¬ 
tion and protection of property Incurred pur¬ 
suant to paragraph (b) (9j; and any other 
reasonable.cost Incidental to termination of 
work under this contract, Including expense 
incidental to the determination of the 
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amount due to the Contractor m the remit of 
the termination or work under thia contract. 

The total lum to be paid to the Contractor 
under (I) above shall not exceed the total 
contract price as reduced by the amount 
of payments otherwise made and as further 
reduced by the contract price of work not 
term nated. Except for normal spoilage. and 
except to the extent that the Government 
•hall have otherwise expressly assumed the 
rirk of low. there shall be excluded from the 
amounts payable to the Contractor under 
(!) (vlnve. the fair value, as determined by 
tho Contracting Officer. of property which la 
destroyed, lost, stolen, or damaged so as to 
beccm? undellverablc to the Government, or 
to a buyer pursuant to paragraph (b) (7). 

(fI Any determination of costs under 
paragraph (c) or ie> hereof shall be governed 
by the principles for consideration of coats 
aet forth In ,32 CFR 8.302 as In effect on the 
date of this contract. 

(g) Hie Contractor shall have the right of 
appeal, under the clause of this contract 
emitted '‘Disputes/* from any determination 
mad? by the Contracting Ofllcer under para¬ 
graphs (c) or (e) above, except that If the 
Contractor has failed to submit Its claim 
within the time provided in paragraph (c) 
above and has failed to request extension of 
such time, it shall have no such right of 
appeal. In any case where the Contracting 
Officer has made a determination of the 
amount due under paragraph (c) or («) 
above, the Government shall pay to the 
Contractor the following: (1) If there Is no 
right of appeal hereunder or if no timely 
appeal has been taken, the amount so de¬ 
termined by the Contracting Officer, or (11) 
if an appeal has been taken, the amount 
finally determined on such appeal. 

(hi In arriving at the amount due the 
Contractor under this clause there shall be 
deducted (1) all unliquidated advance or 
other payments on account theretofore made 
to the Contractor, applicable to the ter¬ 
minated portion of this contract. (11) any 
claim which the Oovernmcnt may have 
against the Contractor In connection with 
this contract, and (111l the agreed price for. 
or the proceeds of sale of. any materials, sup¬ 
plies. or other things kept by the Contractor 
or sold, pursuant to the provisions of this 
clause, and not otherwise recovered by or 
creditr'd to the Oovernment. 

(1) If the termination hereunder be par¬ 
tial. prior to the settlement of the terminated 
portion of this contract, the Contractor may 
file wl^i the Contracting Officer a request In 
writing for an equitable adjustment of the 
price or prices specified In the contract relat¬ 
ing to the continued portion of the contract 
(the portion not terminated by the Notice 
of Termination |. and such equitable adjust¬ 
ment as may be agreed upon shall be made 
In such price or prices; however, nothing 
contained herein shall limit the right of tho 
Government and the Contractor to agree 
upon tlie amount or amounts to be paid to 
the Contractor for the completion of the 
continued portion of the contract when said 
contract does not contain an established con¬ 
tract price for such continued portion. 

(Ji The Oovernment may from time to 
time, under such terms and conditions as It 
may prescribe, make partial payments and 
payment* on account against costa incurred 
by the Contractor In connection with the 
terminated portion of this contract whenever 
tn the opinion of the Contracting Ofllcer the 
aggregate of such payments shall be within 
the amount to which the Contractor will be 
entitled hereunder. If the total of such pay- 
menu is in excess of the amount finally 
agreed or determined to be due under this 
clause, such excess shall be payable by the 
Contractor to the Government upon demand, 
together with Interest computed at the rate 
of G percent per annum, for the period from 
the date such exceae payment is received by 


the Contractor to the date on which such 
excess is repaid to the Government: Pro¬ 
vided. ho\cev*T' That no Interest shall be 
charged with respect to any such excess pay¬ 
ment attributable to a reduction tn the Con¬ 
tractor's claim by reason of retention or other 
disposition of termination inventory until 
ten days after the date of such retention or 
disposition, or such inter date as determined 
by the Contracting Officer by reason of the 
circumstances. 

(k) Unless otherwise provided for in this 
contract, or by applicable statute, the Con¬ 
tractor, from the effective date of termina¬ 
tion and for a period uf six years after final 
settlement under tills contract, shall pre¬ 
serve and make available to the Government 
at all reasonable times at the office of the 
Contractor, but without direct charge to the 
Government, all Its books, records, docu¬ 
ments. and other evidence bearing on the 
costs and expenses of the Contractor under 
this contract and relating to the work termi¬ 
nated hereunder, or. to the extent approved 
by the Contracting Officer, photographs, 
microphotographs, or other authentic re¬ 
productions thereof. 

5 8.704 Research and development 
contracts with educational and other 
nonprofit institutions . 

3 8.704-1 Termination 'clause. The 
following clause shall be used In any con¬ 
tract for experimental, developmental, 
or research work < whether fixed-price or 
cost-reimbursement type) with an edu¬ 
cational or nonprofit Institution: Pro¬ 
vided. Such contract incorporates, or was 
negotiated on the basis of. the cost prin¬ 
ciples set forth in Part 15. Subpart C of 
this chapter: and Provided further such 
contract Is placed on a no-fee or no¬ 
profit basis. 

Tea Ml NATION VOX TKt CONYKNIXNCX OX TUX 

CkmauiMsirr 

(a) The performance of work under thla 
contract may be terminated, In whole or from 
time to time in part, by the Government 
whenever for any reason tho Contracting Of¬ 
ficer shall determine that such termination 
is in the best interests of the Government. 
Termination of work hereunder shall be ef¬ 
fected by delivery to the Contractor of a No¬ 
tice of Termination specifying the extent to 
which performance of work under the con¬ 
tract la terminated and the date upon which 
such termination becomes effective. 

(b) After receipt of the Notice of Termina¬ 
tion the Contractor shall cancel Its outstand¬ 
ing commitments hereunder covering the 
procurement of materials, supplies, equip¬ 
ment and miscellaneous items. In addition 
the Contractor shall exercise all reasonable 
diligence to accomplish the cancellation or 
diversion of 1U outstanding commitments 
ooverlng personal services and extending be¬ 
yond the da to of such termination to the 
extent that they relate to the performance 
of any work terminated by the notice. With 
respect to such cancelled commitments the 
Contractor agrees to (1) settle all outstand¬ 
ing liabilities and all claims arising out or 
such cancellation of commitments, with the 
approval or ratification of the Contracting 
Officer, to the extent he may require, which 
approval or ratification shall be final for all 
purposes of this clause, and (II) assign to 
the Government. In the manner, at the time, 
and to the extent directed by the Contracting 
Ofllcer, all of the right, title, and interest of 
the Contractor under the orders and subcon¬ 
tracts so terminated. In which case the Gov¬ 
ernment shall have the right. In Its discre¬ 
tion, to settle or pay any or all claims arising 
out of the termination of such orders and 
subcontracts. 

(c) The Contractor shaTl submit its ter¬ 
mination claim to the Contracting Ofllcer 


promptly after receipt of a Notice of Tormina* 
tlon. but in no event later than one year 
from the effective dale thereof, unless one 
or more extensions in writing are granted by 
the Contracting Officer upon written request 
of the Contractor within such one year 
period or authorized extension thereof. 
Upon failure of the Contractor to submit 
Its termination claim within the time al¬ 
lowed. the Contracting Officer may, subject to 
any Settlement Review Board approval* re¬ 
quired by 32 CFR Part 8 in effect hm of the 
date of execution of this contract, determine, 
on the basla of information available to him. 
the amouut, if any. due to the Contractor by 
reason of the termination and shall there¬ 
upon pay to the Contractor the amount so 
determined. 

<d) Any determination of costa under par¬ 
agraph (c) shall be governed by the cod 
principles set forth In 32 CFR 8 213. a* la 
effect on the date of this contract. 

(e) Subject to the provisions of paragraph 
(c) above, and subject to any Settlement 
Review Board approvals required by 32 CFR 
Port 8 In effect aa of the date of execution 
of thia contract, the Contractor and the Con¬ 
tracting Ofllcer may agree upon the whole 
or any part of the amount or amounts to 
be paid to the Contractor by reason of the 
termination under this clause, which amount 
or amount* may Include any reasonable can¬ 
cellation charges thereby Incurred by ths 
Contractor and any reasonable loss upon 
outstanding commitments for personal serv¬ 
ices which it is unable to cancel: Prortdrd , 
Aoieerer. That in connection with any out¬ 
standing commitments for personal services 
which the Contractor la unable to cancel, 
the Contractor shall have exercised reason¬ 
able diligence to divert such commitments 
to Its other activities and operation*. Any 
such agreement aha 11 be embodied in an 
amendment to this contract and the Con¬ 
tractor shall be paid the agreed amount. 

(f) The Oovernment may from time to 
time, under such terms and conditions as it 
may prescribe, make partial payments 
against costs Incurred by the Contractor 
in connection with the terminated portion 
of this contract, whenever, In the opinion 
of the Contracting Officer, the aggregate of 
such payments la within the amount to 
which the Contractor will be entitled here¬ 
under. If the total of such payment* is In 
excess of the amount finally agreed or de¬ 
termined to be due under this clause, such 
excess shall be payable by the Contractor 
to the Oovernment upon demand: Prorfded, 
That If such excess Is not so paid upon 
demand, Interest thereon shall be payable 
by the contractor to the Government at the 
rate of G percent per annum, beginning 30 
days from the date of such demand 

< g i The Contractor agrees to transfer title 
and deliver to the Government, In the man¬ 
ner. at the time, and to the extent, tl any, 
directed by the Contracting Ofllcer, such in¬ 
formation and Items which, if the contract 
had been completed, would have been re¬ 
quired to be furnished to the Government, 
including: 

(1) Completed or partially completed 
plans, drawings and Information; and 

(2) Materials or equipment produced or 
in process or acquired in connection witn 
the performance of the work terminated by 
the notice. 

Other than the above, any termination In- 
venlory resulting from the termination °* 
the contract may. with the written approval 
of the Contracting Officer, be sold or ac¬ 
quired by the Contractor under the contu- 
tlon* prescribed by and at a price or 
approved by the Contracting Officer. The 
proceed* of any such disposition shall j* 
applied tn reduction of any payment* 
made by the Government to the Contracto 
under this contract or shall otherwise 
credited to the price or cost of work cover 
by this contract or p<ud in such other m* 
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ijfr as the Contracting Officer may direct. 
prnJing final deposition of property arising 
from the termination, the Contractor agrees 
to trtke such action ns may be necessary. Of 
is the Contracting Officer may direct, for 
tbe protection and preservation of the prop¬ 
erty related to this contract which Is In 
the possession of the Contractor and In 
which the Government has or may acquire 
AD interest. 

(hi Any disputes ns to questions of fact 
which may arise hereunder shall be subject 
to the Disputes'* clause of this contract. 

5 8 704-2 Suggested clause for sub¬ 
contracts. The above clause, suitably 
altered to Indicate the relationship be¬ 
tween the prime contractor and subcon¬ 
tractor, Is suggested for use In sub¬ 
contracts placed with educational or 
nonprofit Institutions: Provided, Such 
subcontracts Incorporate, or are nego¬ 
tiated on the basis of, the cost principles 
set forth in Part 15. Subpart C of this 
chapter; and Provided further, such 
subcontracts are placed on the no-fee or 
no-profit basis. 

f 8,705 Short form termination clause 
for fixed-price supply and service con¬ 
tracts. In order to facilitate: 

<a> The handling of purchases under 
fixed-price supply contracts above $1,000 
but under $5,000; and 

<b> The obtaining of services where it 
is intended that a termination claim will 
not be made in the event of termination 
for the convenience of the Government, 
Buch ns contracts for, but not limited to, 
rental of unreserved garage space, meals 
for inductees, laundry, and dry-cleaning 
sen’Ices; 

the short form termination clause set 
forth below is authorised for use in lieu 
of any other clause providing for termi¬ 
nation for the convenience of the Gov¬ 
ernment; Provided, Such contracts 
obligate the Government to order or 
otherwise to be liable for a minimum 
quantity: 

TreMlNATION FO* COSYIHlINCl Of Tl« 
OovaNMXNT 

The performance of work (supplies or 
services) under this contract may be termi¬ 
nated. in whole or In part, whenever the Con¬ 
tracting Officer shall determine that such 
action is In the best Interest of the Govern¬ 
ment. Any such termination shall be 
effected by delivery to the Contractor of a 
Notice of Termination specifying the extent 
to which performance of work under this 

tract Is terminated, and the date upon 
which such termination becomes effective. 
If this contract Is for supplies and U so 
terminated, fair compensation, within the 
meaning of, and os provided by 32 CFR Part 
8. as in effect on the date of this contract, 
will be paid to the Contractor, and any 
termination Inventory will be disposed of in 
acccoxdance with said part. U this contract 
b for services and is so terminated, the Gov¬ 
ernment shall be liable only for payment In 
oceordance with the payment provisions of 
this contract for services rendered prior to 
the effective date of termination. 

I 8 706 Subcontract termination 
clause. The following termination clause 
h suggested for use in fixed-price 
Mibcontracts: 

TVttM I NATION 

(a) The performance of work under this 
contract may be terminated, in whole or 
from time to time In part, by the buyer In 
occv.ru a nee with till* clause. Termination 


of work hereunder shall be effected by de¬ 
livery to the seller of a Notice of Termination 
specifying the extent to which performance 
of work under the oontraot Is terminated, 
and date upon which such termination be¬ 
comes effective. 

(b> After receipt of a Notice of Termina¬ 
tion and except as otherwise directed by the 
buyer, the eeller shall: 

(I) Stop work under the contract on the 
date and to the extent specified in the Notice 
of Termination; 

(21 Place no further orders or subcon¬ 
tracts for materials, services, or facilities ex¬ 
cept as may be necessary for completion of. 
such portions of the work under the contract 
as may not be terminated. 

(3) Terminate all orders and subcontracts 
to the extent that they relate to the per¬ 
formance of any work terminated by the 
Notice of Termination; 

(4) Assign to the buyer, in the manner, 
and to the extent directed by the buyer, all 
of the light, title and interest of Its seller 
under the orders of subcontracts so termi¬ 
nated; 

(5) Settle all outstanding liabilities and 
all claims arising out of such termination of 
orders and subcontracts subject to the ap¬ 
proval or ratification of the buyer to the ex¬ 
tent he may require, which approval or rati¬ 
fication shall be final for all the purposes of 
this clause; 

(6) Transfer title and deliver to the buyer 
In the manner, to the extent, and at the 
times directed by the buyer (A) the fabri¬ 
cated or unfabrlcatcd parts, work In process, 
completed work, supplies and other material 
produced as a port of. or acquired in con¬ 
nection with the performance of. the work 
terminated by the Notice of Termination, 
and t Bi the completed or partially completed 
plans, drawings, information, and other prop¬ 
erty which, ir the contract had been com¬ 
pleted. would be required to be furnished 
to the buyer; 

(7) Use his best efforts to sell In the man¬ 
ner. to the extent, at the time, and at the 
price or prices directed or authorized by the 
buyer, any property of the types referred to 
In (6) above: Provided, Howcrer , That the 
seller (A) shall not be required to extend 
credit to any purchaser, and (B) may acquire 
any such property under the conditions 
prescribed by and at a price or prices ap¬ 
proved by the buyer: And provided further. 
That the proceeds of any such transfer or 
disposition ahall be applied In reduction of 
any payments to be made by the buyer to 
the seller under this contract or shall other¬ 
wise be credited to the price or cost of the 
work covered by this contract or paid in 
such other manner as the buyer may direct; 

(8) Complete performance of such part 
of the work os ahall not have been termi¬ 
nated by the Notice of Termination; and 

(8) Take such action as may be necessary 
or as the buyer may direct for protection 
and preservation of the property related to 
this contract which is in the possession, of 
the seller and In which the buyer or the 
Government has or may acquire an Interest. 

(c> After receipt of a Notice of Termina¬ 
tion. the seller shall submit to the buyer its 
termination claim, m the form and with the 
certification prescribed by the buyer. Such 
claim shall be submitted promptly, but not 
later than six (6) months from the effective 
date of termination. Upon failure of the 
seller to submit Its termination claim within 
the time allowed, the buyer may determine, 
on the boats of Information available to it. 
the amount. If any. due to the seller In re¬ 
spect to the termination and such determina¬ 
tion shall be final. After the buyer has 
mode a determination under this paragraph. 
It shall pay the seller the amount so 
determined. 

(d) Subject to the provisions of para¬ 
graph tel the seller and the buyer may agree 
upon the whole or any port of the amount or 


amounts to be paid to the seller by reason 
of the total or partial termination of work 
pursuant to this clause, which amount or 
amount* may Include a reasonable allowance 
for profit on work done and the buyer shall 
pay the agreed amount or amounts; Pro¬ 
vided, That such agreed amount or amounts, 
exclusive of settlement costs, shall not ex¬ 
ceed the total contract price ms reduced by 
the amount of payments otherwise mode and 
as further reduced by the contract price of 
work not terminated. Nothing In paragraph 

(c) below prescribing the amount to be puld 
to the seller in the event of the failure of 
the seller and the buyer to agree upon the 
whole amount to be paid to the seller by 
reason of the termination of work pursu¬ 
ant to this clause, shall be deemed to limit, 
restrict, or otherwise determine or effect the 

• amount or amounts which may be agreed 
upon to be paid to the seller pursuant to 
this paragraph (d). 

<e) In the event of the failure of the seller 
and the buyer to agree as provided In para¬ 
graph <d) upon the whole amount to be paid 
to the seller by reason of the termination 
of work pursuant to this clause, the buyer, 
but without duplication of any amounts 
agreed upon In accordance with paragraph 

(d) , shall pay to the seller the following 
amounts: 

(1) Por completed supplies accepted by the 
buyer (or sold or acquired os provided In 
paragraph (b) <7i above) and not theretoforo 
paid for. forthwith a sum equivalent to the 
aggregate price for such supplies computed 
In accordance with the price or prices speci¬ 
fied In the contract, appropriately adjusted 
for any saving of freight or other charges; 

(2) In respect of the work terminated as 
permitted by this clause, the total (without 
duplication of any items) of— 

(A) The cost of such work, including Ini¬ 
tial costs and preparatory expenses allia-able 
thereto, exclusive of any costs attributable to 
supplies paid or to be paid far under (1) 
above; and 

(B) The cost of settling r,r«j paying claims 

arising out of the termination of work under 
subcontracts or orders as provided In para¬ 
graph (b) (5) above, exclusive of the 

amounts paid or payable on account of sup¬ 
plies or tnatorlals delivered or services fur¬ 
nished by the subcontractor prior to the ef¬ 
fective date of the Notice of Termination of 
work under this contract, which amounts 
shall be included In the cost on account of 
which payment Is made under (A) above; 
and 

(O) A sum. as a profit, equal to 2 percent 
of the port of the amount determined under 
(A) above which represents the oost of arti¬ 
cles and materials not processed by the seller, 
plus a sum equal to 8 percent of the re¬ 
mainder or such amount, but tho aggregate 
of such sum shall not exceed 8 percent of 
the whole of the amount determined under 
(A) above, which amount for the purpose 
of this subdivision (C) shall exclude any 
charges for Interest on borrowings: Provided, 
however. That If It appears that the aellcr 
would have sustained a loss on the entire 
contract had It been completed, no profit 
shall be Included or allowed under this sub¬ 
division (C) and an appropriate adjustment 
shall be mode reducing tire amount of the 
settlement to reflect the Indicated rate of 
loss; snd 

(3) The reasonable costs of settlement. In¬ 
cluding accounting, legal, clerical, and other 
expenses reasonably necessary for the prep¬ 
aration of settlement claims and supporting 
data with respect to the terminated portion 
of the oontract and for the termination and 
settlement of euboontracta thereunder, to¬ 
gether with reasonable storage, transporta¬ 
tion. and other costa Incurred In connection 
with the protection or disposition of the 
property allocable to this contract. 
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The* total num to bo paid to the seller 
under (1) and (3) above shall not exceed 
tho total contract price reduced by the 
amount of payment* otherwise made and 
os further reduced by the contract price 
of work not terminated. Except for normal 
spoilage and except to the extent that the 
buyer or the Government ahall have other¬ 
wise expressly assumed the risk of loot, 
there shall be excluded from the amounts 
payable to the seller under (1) and (2) (A) 
above the fair value os determined by tho 
buyer of property which la destroyed, loat. 
stolen, or damaged so as to become un- 
del l verable to the buyer or to a purchaser 
pursuant to paragraph (b) (7). 

<f) The obligation of the buyer to make 
any payments under this clause ahall be 
subject to deductions with respect to (1) 
all unliquidated advance or other payments 
on account theretofore mode to the seller 
applicable to the terminated portion of thla 
contract, (11) any claim which the buyer 
may have against the seller, tn connection 
with this contract, and (111) the agreed 
price for, or the proceeds of sale of, any 
materials, supplies, or other things retained 
by the seller or sold, and not otherwise re¬ 
covered by or credited to the buyer. 

<g) If the termination hereunder be par¬ 
tial, prior to the settlement of the termi¬ 
nated portion of this contract, the seller 
may file with the buyer a request tn writing 
that an equitable adjustment be mode in 
the price or prices specified In the contract 
for the work in connection with the con¬ 
tinued portion not terminated by the Notice 
or Termination, and tho appropriate equi¬ 
table adjustment shall be made in such price 
or prices. 

(h) The buyer may. from time to time, 
under such terms and conditions as It may 
prescribe, make partial payments and pay¬ 
ments on account against costa Incurred by 
tho seller in respect to the terminated por¬ 
tion of the contract, whenever In the opin¬ 
ion of the buyer the aggregate of such pay¬ 
ments shall be within the amount to which 
the seller will be entitled hereunder. If the 
total of such payments la in excess of the 
amount finally agreed upon or determined 
to be due under this clause, such excess 
shall be payable by the seller to the buyer 
upon demand, together with Interest com¬ 
puted at the rate or 0 percent per annum, 
for the period from the date such excess 
payment Is received by the seller to the date 
on which such excess La repaid: Provided. 
hoKever , That no Interest shall be charged 
With respect to any such excess payment 
attributable to a reduction tn the seller's 
claim by reason of retention or other dis¬ 
position of termination inventory until ten 
days after the date of such retention or 
disposition, or such later date as determined 
by the buyer by reason of the circumstances. 

(1) For the purpose of paragraphs (c) 
and (e) above, tho amounts of the payments 
to be made by the buyer to the seller shall 
be determined In conformity with .the poli¬ 
cies and principles set forth in 32 CFR Part 
B in effect at the date of this contract. 
Unless otherwise provided for in thla con¬ 
tract, or by applicable stat&te. the seller, 
for a period of six (6) yean after final 
settlement under the contract shall make 
available to the buyer and the Government 
at all reasonable times at the office of the 
seller all Its books, records, documents, or 
other evidence bearing on the costa and ex¬ 
penses of the seller under the contract and 
in respect of the termination of work here¬ 
under or. to the extent approved by the 
Government. photographs, microphoto¬ 
graphs. or other authentic reproductions 
thereof. 

i 8.707 Default clause for fixed-price 
supply contracts. The following clause 
shall be used in all fixed-price supply 
contracts as defined In S 7.102. 


RULES AND REGULATIONS 

Default 

(a) The Government may, subject to the 
provisions of paragraph (o) below, by writ¬ 
ten notice of default to the Contractor, 
terminate the whole or any part of this 
contract in any one of the following circum¬ 
stances: 

(1) If the Contractor foils to make de¬ 
livery or the supplies or to perform the 
services within the time specified herein or 
any extenjtton thereof: or 

(2) If the Contractor fails to perform any 
of the other provisions pi this contract, or »o 
falls to make progress as to endanger per¬ 
formance of U\i» contract in accordance with 
Its terms, and In either of these two circum¬ 
stances does not cure such failure within a 
period of 10 days (or such longer period os 
the Contracting Officer rany authorise in 
writing! after receipt of notice from the 
Contracting Officer specifying such failure. 

(b) In the event the Government termi¬ 
nates this contract In whole or in part as 
provided In paragraph (a) of this clause, the 
Government may procure, upon such terms 
and in ouch manner os the Contracting 
Officer may deem appropriate, supplies or 
services similar to those so terminated, and 
the Contractor shall be liable to the Govern¬ 
ment far any excess costs for such similar 
supplies or services: Provided. That the Con¬ 
tractor shall continue the performance of 
this contract to the extent not terminated 
under the provisions of this clause. 

(C) Except with respect to defaults of sub¬ 
contractors. the Contractor shall not be 
liable for any excess coats If the failure to 
perform the contract arises out of causes 
beyond the control and without the fault or 
negligence of the Contractor. Such causci 
may Include, but are not restricted to. arts 
of God or of the public enemy, acts of the 
Government In either Its sovereign or con¬ 
tractual capacity, fires, floods, epidemics, 
quarantine restrictions, strikes, freight em¬ 
bargoes, and unusually severe weather; but In 
every case the failure to perform must be 
beyond the control and without the fault or 
negligence of the Contractor. If the failure 
to perform Is caused by the default of a sub¬ 
contractor. and If such default arises out of 
causes beyond the control of both the Con¬ 
tractor and subcontractor, and without the 
fault or negligence of either of them, the 
Contractor shnll not be liable for any excess 
costs fur failure to perform, unless the sup¬ 
plies or services to be furnished by the sub¬ 
contractor were obtainable from other sources 
in sufficient time to permit the Contractor to 
meet the required delivery schedule, 

(d) If this contract Is terminated os pro¬ 
vided In paragraph (a) of this clause, the 
Government, In uddition to any other rights 
provided In this clause, may require the Con¬ 
tractor to transfer title and deliver to the 
Government. In the manner and to the ex¬ 
tent directed by the Contracting Officer. (!) 
any completed supplies, and (U) such par¬ 
tially completed supplies and materials, 
parts, tools, dies. jigs, fixtures, plans, draw¬ 
ings. Information, and contract rights (here¬ 
inafter called "manufacturing materials") as 
the Contractor has specifically produced or 
specifically acquired for the performance of 
ouch part of this contract as has been ter¬ 
minated: and the Contractor shall. upon 
direction of the Contracting Officer, protect 
and preserve property in possession of the 
Contractor In which the Government has an 
Interest. Payment for completed supplies 
delivered to and accepted by the Govern¬ 
ment shall be at the contract price. Pay¬ 
ment for manufacturing materials delivered 
to and accepted by the Government and for 
the protection and preservation of property 
shall be In an amount agreed upon by the 
Contractor and Contracting Officer: failure 
to agree to such amount shall be a dispute 
concerning a question of fact within the 
meaning of the clause of this contract en¬ 
titled “Dispute*. 


(e) If. after notice of termination of this 
contract under the provisions of porarr. h 
(a) of this clause, it Is determined that, th* 
failure to perform this contract is due to 
causes beyond the control and without the 
fault or negligence of the Contractor or sub. 
contractor pursuant to the provision of 
paragraph (c) of thla clause, such notice of 
default shall be deemed to have been Issued 
pursuant to the clause of this contract rn- 
titled "Termination for Convenience of the 
Government." and the rights and obllgatluus 
of the parties hereto ahall In such event be 
governed by such clause. (Except as other¬ 
wise provided in this contract, this par. 
Agmph (e) applies only If this contract con¬ 
tains such clause.) 

(f) The rights and remedies of the Got- 
ernment provided In this clause shall not 
be exclusive and are in addition to any other 
rights and remedies provided by law or under 
this contract. 

i 8.708 Excusable delays clause for 
cost-reimbursement type supply con¬ 
tracts. The following clause shall be 
used in all cost-reimbursement type sup¬ 
ply contracts as defined in $ 7.202. 

Excusable Delays 

Except with respect to defaults of sub¬ 
contractors. the Contractor shall not be m 
default by reason of any failure In perftToi- 
ancc of this contract in accordance with its 
terms (Including any failure by the Con¬ 
tractor to make progress In the prosecution 
of the work hereunder which endangers «.uch 
performance) if such failure arises out of 
causes beyond the control and without lbs 
fault or negligence of the Contractor. Such 
causes may include, but are not restricted 
to: acts of God or of the public enemy; acts 
of the Oovemmeut In either Its sovereign 
or contractual capacity: fires; floods, epi¬ 
demics: quarantine restrictions; strikes; 
freight embargoes; and unusually *e\ ere 
weather; but in every case the failure to 
perform must be beyond the control and 
without the fault or negligence of the Con¬ 
tractor. If the failure to perform is caused 
by the failure of a subcontractor to perform 
or make progress, and If such failure arises 
out of causes beyond the control of beth 
the Contractor and subcontract or. and with¬ 
out the fault or negligence of either of them, 
the Contractor ahall not be deemed to t* 
in default, unless (1) the supplies or sen.es 
to be furnished by the subcontractor were 
obtainable from other sources, (11) the Con¬ 
tracting Officer ahall have ordered the Coo- 
tractor In writing to procure such atipphrs 
or services from such other sources, and util 
the Contractor shall have failed to comply 
reasonably with such order. Upon inquest 
of the Contractor, the Contracting Offii'cr 
shall ascertain the facts and extern of such 
failure And. if he shall determine that Any 
failure to perform waa occasioned by say 
one or more of the said causes, the delivery 
schedule shall be revised accordingly, subject 
to the righla of the Government under ih* 
clause hereof entitled Termination.” 

5 8.709 Default clause for fixed-price 
construction contracts. < a> The follow¬ 
ing clause shall be used in all fixed-price 
construction contracts. 

Termination fom Default — Dam a ax* ro % 
Delay—Tims Extensions 

(a) If the Contractor refuses or falls to 
prosecute the work, or any separable p»rt 
thereof, with such diligence as will insurr its 
completion within the Ume specified id this 
contract, or any extension thereof, or fall* U> 
complete said work within such time, the 
Government may. by written notice to tht 
Contractor, terminate Us right to proo <i 
with the work or such part of the work os to 
which thebe has been delay. In such event 
tho Government may take over the woik 
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prosecute the same to completion, by contract 
nr otherwise, and the Contractor and Us 
sureties shall be liable to the Government for 
any cxocas cost occasioned the Government 
thereby. and for liquidated damages for de¬ 
lay, w. fixed in the specification* or accom¬ 
panying papers, until such reasonable time 
m may be required for the final completion 
of the work, or If liquidated damages are not 
so fixed, any actual damages occasioned by 
such delay. If the Contractor's right to pro¬ 
ceed Is so terminated, the Government may 
take possession of and utilise In completing 
the work such materials, appliances, and 
plant as may be on the site of the work and 
necessary therefor. 

lb) If the Government does not terminate 
the right of the Contractor to proceed, as 
provided In paragraph (a) hereof, the Con¬ 
tractor shall continue the work. In which 
event the Contractor and Its sureties shall be 
liable to the Government. In the amount set 
forth in the specifications or accompanying 
papers, for fixed, agreed and liquidated dam¬ 
ages for each calendar day of delay until the 
work Is completed or accepted, or If liqui¬ 
dated damages are not so fixed, any actual 
damages occasioned by such delay. 

(c) The right of the Contractor to pro¬ 
ceed shall not be terminated, as provided 
in paragraph (a) hereof, nor the Contrac¬ 
tor charged with liquidated or actual dam¬ 
ages, as provided in paragraph (b) hereof 
became of any delays In the completion of 
tbs work due to unforseeable causes beyond 
the control and without the fault or ucgll- 
innee of the Contractor. Including, but 
not restricted to. acts of God or of the pub¬ 
lic enemy, acts of the Government, tn el tiler 
iu sovereign or contractual capacity, acts 
of another contractor tn the performance of 
a contract with the Government, fire*, 
ftoids, epidemic*, quarantine restrictions, 
strikes, freight embargoes, and unusually 
severs weather, or delays of subcontractors 
or suppliers due to such causes: Provided. 
That the Contractor shall within 10 days 
from the beginning of any such delay, un¬ 
less the Contracting Officer shall grant a 
further period of'time prior to the date of 
final settlement of the contract, notify the 
Contracting Officer in writing of the causes 
of delay. The Contracting Officer shall as¬ 
certain the facta and the extent of the delay 
and extend the time for completing the 
work when in his Judgment the findings of 
fact Justify such an extension, and hi* find¬ 
ings of fact thereon shall be final and con¬ 
clusive on the parties hereto, subject only 
to appeal a* provided by the Disputes clause 
of this contract. 

<d) If, after notice of termination of this 
contract under the provisions of paragraph 
(a) of this clause, it to determined that the 
failure to perform this contract was due to 
cauji d beyond the control and without the 
fault or negligence of the Contractor pur¬ 
suant to paragraph (C) or thl* clause, such 
notice of termination shall be deemed to 
havu been issued pursuant to the Terinlna¬ 
tion for Convenience of the Government 
clause of this contract. *nd the rights and 
obligations of the parties hereto shall tn 
such event be governed by such clause. 

is) The rights and remedies of the Gov¬ 
ernment provided in this clause are In addi¬ 
tion to any other right* and remedies pro¬ 
vided by law or under this contract. 

<b> During a period of national emer¬ 
gency, paragraph (c) of the above 
cLunse may be changed by deleting the 
word “imforeiseeable" and inserting the 
Phrase "other than normal weather/' 
after the word "causes" where it first 
appears In the first sentence. 

(c) Standard Form 23a Is prescribed 
for use In all formally advertised con¬ 
struction contracts. That Form con- 
Ulus, as cIuUjC 5. paragraphs <a> 


through fc) of the above clause. When 
that Form is used, paragraphs <d) and 
<c> of the above clause shall be added 
to the Form by means of an Altera¬ 
tions in Contract clause (see $ 7.105-1 
of this chapter). 

SUBPART H—FORMS 

5 8.800 Scope of subpart. This sub¬ 
part contains certain forms related to 
the termination and settlement of 
contracts. 

i 8 801 Notice of termination . 

fi 8.801-1 Tclcoraphic notice of ter¬ 
mination. (a) The following form of 
telegraphic notice is approved for use 
where a contract is being completely 
terminated: 

Tricon aw itc None*— Couplet* Termination 

XYZ Corporation 
New York. New York 

Your oontract No._to hereby termi¬ 

nated in its entirety pursuant to clause 

-of the contract effective (Here Insert 

•'Immediately** or "On _ _ 19__." 

(Inserting the date) or "A* soon a* you have 
delivered thereunder including previous de¬ 
liveries the following ltcm* M *< Its ling Items) ]. 
Immediately stop all work, terminate sub¬ 
contracts and place no further orders except 
to extent (Insert If Applicable—Necessary to 
perform any portion thereof not terminated 
hereby or) that you or a subcontractor wish 
to retain and continue -for own account any 
work in process or other material*. Tele¬ 
graph similar Instruction* to all subcon¬ 
tractor* and .suppliers. Letter and instruc¬ 
tion follow. 


• (Name and Rank) 

Contracting Officer 

«b) The following form of telegraphic 
notice is approved where a contract is 
being partially terminated: 

Telecaafmic Notice or Partial Te*mutation 


XYZ Corporation 
New York. New York 

Your contract No. to hereby par¬ 

tially terminated pursuant to clause 
of the contract effective on .......... 10.., 

on which date you will reduce Its total num¬ 
ber of Item* to be delivered as follows (in¬ 
serting Instructions os to reduced deliveries). 
Immediately atop all. worl^. terminate rub- 
contracts and place no further orders ex¬ 
cept to extent necessary to perform any por¬ 
tion thereof not terminated hereby or that 
you or a subcontractor wtob to retain and 
continue for own account any work in proc¬ 
ess or other material*. Telegraph similar In¬ 
structions to all subcontractors and sup¬ 
plier*. Letter and Instructions follow. 

(Name and Rank) 
Contracting Officer 

18.801-2 Letter notice of termina¬ 
tion. (a) The following form of Notice 
of Termination of prime contract is 
approved for use. With appropriate 
modifications it is suitable for use m 
terminating subcontracts. 

Lette* Notice or Termination to Prim* 

CONTEACTOaS 

(At the top of the Notice set out all spe¬ 
cial detail* relating to the particular 
termination: e. g. name and address of 
company, number of prime contract termi¬ 
nated, service Involved, appropriation or 
allotment, etc. 


Two alternative forms of paragraph No. I 
are set out below. If this written termina¬ 
tion notice confirms a telegraphic notice pre¬ 
viously sent, use the first of the alternative 
paragraph* No. 1 below. If no previous 
telegraphic notice ho* been sent, use the 
second.! 

1. Kffrctire date of termination. This let¬ 
ter wUI confirm tho Government's telegram 

to you dated-...—. 19.., terminating 

|ln part! your Contract No._(herein¬ 

after referred to as "the contract") for the 
convenience of the Government, in accord¬ 
ance with the clause thereof entitled "Ter¬ 
mination for Hie Convenience of the Gov¬ 
ernment" (or, in the case of a cost-reim¬ 
bursement-type contract, "Termination"!. 
Such termination Is effective on the date 
and In the mannef stated in such telegram, 
reference to which Is hereby made (or copy 
of which to attached heretoJ. 

(or) 

t. Effective date of termination . You are 
notified that your Contract No._(here¬ 

inafter referred to as "the contract") to 
hereby terminated (in partJ for the con¬ 
venience of the Government. In accordance 
with the clause hereof entitled "Termination 
for the Convenience of the Government" 

| or. In the case of a cost-reimbursement- 
type contract, "Termination"!. Such ter¬ 
mination will be effective:__ (Here 

Insert either "immedntely upon your receipt 
of this Notice" or "on ........... 19..." 

(Inserting the dAtc) or "a* soon as you have 
delivered under the contract the following 
number of each of the Items listed below. 
Including those heretofore delivered, to wit: 

_ " or, "on ___ 10 __, on which 

date you are hereby directed to reduce the 
total number of Item* to be delivered under 
the contract as follows": (here Insert In¬ 
structions as to reduced deliveries.) J 

2. Cc mat ton of i cork arut notification to 

your immediate subcontractors . (a) You 

shall stop all work, make no further ship¬ 
ments, and place no further orders in con¬ 
nection with the contract, except (l) to the 
extent necessary to perform any portion 
thereof not terminated by this Notice, or (2) 
to the extent that you may wish to retain x 
and continue any work In process or other 
material* for your own account, or (3) to 
the extent the Contracting Officer authorises 
you to continue work-in-process for rea¬ 
sons of safety, or to clear (or Avoid damage 
to| equipment or to avoid Immediate com¬ 
plete spoilage of work-in-process having a 
definite commercial value, or otherwise to 
prevent undue loss to the Government. (If 
you believe the authorisation referred to In 
subparagraph (3) above to necessary or ad¬ 
visable. you shAll Immediately notify the 
Contracting Officer by telephone or personal 
conference and obtain Instructions.) You 
shall keep adequate records of your com¬ 
pliance with thl* paragraph 2 (a) showing 
(l) the date you received your Notice of 
Termination. (1!) the effective dote of such 
trrn> 1 nation, and (lit) tho oxtent of com¬ 
pletion of performance on such effective 
date. 

(b) You shall give notice of termination 
to eacli of your immediate aubcontractors 
(Including suppliers) who will be affected 
by tho termination of your jeontract. In 
such notice you shall (1) give him the 
number of your contract with the Govern¬ 
ment, (2) state that It has been terminated 
(or terminated In part. If that to the case) 
for the convenience of tho Government, (3) 
give him the name and address of the Con¬ 
tracting Officer, (4) instruct him to stop all 
work, to make no further shipments, to 
place no more orders, and to terminate all 
subcontracts under thl* contract with you 
(subject to the umo exceptions stated tn 
paragraph 2 (a)), (6) direct him to submit 
hi* settlement proposal promptly in order to 
expedite settlement, and (0) request him to 
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give similar notice and Ini traction* to his 
immediate subcontractor*. 

(c) Vou shall notify the Contracting Of¬ 
ficer of the number of articles completed 
under the contract and still on hand, and 
arrange with him for their delivery or other 
disposal. 

<di You shall forthwith transfer title to 
and deliver to the Government. In accord¬ 
ance with any Instructions of the Contract* 
lng Officer, all items of termination Inven¬ 
tory (Including subcontractor termination 
inventory which under the terma of the 
subcontract or purchase order concerned 
you have the right to take over) of the fol¬ 
lowing types or classes: (insert proper 
identification or "non*"! 

(e) You shall notify the Contracting Of¬ 
ficer of any pending legal proceedings which 
relate to any subcontracts or purchase 
orders under the terminated contract or 
which have resulted in or which are In¬ 
tended to result in a lien or encumbrance 
on any termination Inventory other than 
termination inventory you propose and are 
authorized to purchase, retain, or dispose of. 
(The Contracting Officer shall also be 
promptly notified of any such proceedings 
brought after receipt of this Notice.) 

(f) You shall take such other action os 
may be required by the Contracting Officer 
or under the termination clause contained 
in your ©ontroct. 

(3) Termination inventory. In connec¬ 
tion with settlement of your claim, it will 
be necessary to establish that all your termi¬ 
nation inventory and that of your subcon¬ 
tractors has been properly accounted for. 
For detailed Information, see 32 CFR Part 8. 
Subpart P. 

4. Completed end Items. Subject to 
32 CPR 8.306, you will Invoice acceptable 
completed end Items under the contract In 
the usual way and not Include them in your 
settle mew t proposal. 

5. Submission o/ settlement proposal. To 
assist you In prompt submission of your set¬ 
tlement proposal, there Ls enclosed one set 
of the standard forms. 

C. Patents . Your attention is called to 
any provisions of the contract which may 
require you to make a disclosure of, and to 
deliver to the Government Instruments of 
license or assignment respecting all Inven¬ 
tions. discoveries, and patent applications 
made by you In the performance of the con¬ 
tract. You are urged to forward such dis¬ 
closures and Instruments of license or as¬ 
signment to the Contracting Officer 
promptly. Inasmuch as these contractual 
obligations must be complied with before 
execution of the final settlement agreement. 
This paragraph may be disregarded if the 
contract contains no such patent provisions. 

7. Settlements with subcontractors. You 
remain liable to your subcontractors and 
supplier* far claims arising by reason of the 
termination or their subcontracts or orders. 
You are requested to settle such termina¬ 
tion claims ns promptly as possible. For 
purposes of reimbursement by the Govern¬ 
ment. such settlements will be governed by 
the provisions of 32 CFR Part 8- 

8. The Office named below will be in 
charge of the settlement of your claim. As 
to any matters not covered by this Notice, 
you should consult the Office named below. 

0. Please acknowledge receipt of this No¬ 
tice as shown below. 


(Contracting officer) 


(Name of office) 


(Address) 

enclosures. 

Acknowledgment of Notice 

The undersigned hereby acknowledges re¬ 
ceipt of a signed copy of the foregoing 
Notice on-- 10.*, Two copies of 


this Notice, both signed, are herewith re¬ 
turned. 


(Name of contractor) 
By- 

(Title) 

§8.802 Forms* for settlement of 
fixed-price contracts. The forma set 
forth below are prescribed for use in 
settling terminated fixed-price contracts. 

f 8.802-1 DD Form 540—Settlement 
Proposal—Inventory Basis. 

18.802-2 DD Form 541—Settlement 
Proposal—Total Cost Basis. 

9 8.802-3 DD Form 831—Settlement 
Proposal—Short Form. 

9 8.802-4 DD Form 542—Inventory 
Schedule A—Metals in Mill Product 
Form. DD Form 542c—Inventory 
Schedule A—Continuation Sheet. 

1 8.802-5 DD Form 543 — Inventory 
Schedule B—Rate Materials. DD Form 
543c—Inventory Schedule B — Continua¬ 
tion Sheet. 

9 8.802-6 DD Form S44—Inventory 
Schedule C—Work in Process. DD Form 
544c—Inventory Schedule C — Continu¬ 
ation Sheet. 

9 8.802-7 DD Form 545 — Inventory 
Schedule D — Dies. Jigs. Fixtures . etc. and 
Special Tools. DD Form 545c — Inven¬ 
tory Schedule D—Continuation Sheet. 

9 8.802-8 DD Form 832—Inventory 
Schedule £—Short Form for Use with 
DD Form 831 only • 

9 8.802-9 DD Form 54$—Schedule of 
Accounting Information . 

9 8 802-10 DD Form 548—Application 
for Partial Payment. 

9 8.803 DD Form S47—Settlement 
Proposal for Cost-Reimbursement Type 
Contracts. 

9 8.804 DD Form S47s—Notice of Au¬ 
dit Status Date. 

9 8.805 Scrap warranty. A warranty 
in the general format set forth below 
shall be executed by a purchaser of ma¬ 
terial as scrap (on direct purchase from 
the Government or on subsequent re¬ 
sale) in accordance with the require¬ 
ments of i 8.504. 

Scrap Warjumtt 

In consideration of the transfer to the 
undersigned of the property covered by this 
Agreement at a value based tipon Its being 
used m scrap, the undersigned represents 
and warranto to the United States as follows: 

(1) The property covered by this Agree¬ 
ment will be used only as scrap, either in 
Its existing condition or after further prep¬ 
aration. unless and until the undersigned Is 
released from this warranty. 

(2) In the event the undersigned Is re¬ 
leased from this warranty, any payment 
agreed on as consideration for such release 
shall be made to the United States, regard¬ 
less of whether this warranty shall have been 
executed at the request of the United States. 


* A facsimile of each of the forms listed 

below have been filed with the Federal Reg¬ 
ister Division; copies of forms may be ob¬ 
tained through the Contracting Officer in any 
of the military departments. 


(3) In the event the undersigned sells the 
property covered by this Agreement prior to 
release of this warranty, the undersigned will 
obtain from the purchaser and tender to the 
United States a warranty Identical to thiti 
executed by the purchaser, and upon receipt 
of such other warranty, this warranty will 
be released by the United States. 

(4) All obligations of the undersigned 
under this warranty shall expire five ye*M 
from the date hereof. 


(Name) 

(Address) 


(Date) 

9 8.806 Forms of settlement agree, 
ment. <See 9 8.209.) 

9 8.808-1 Settlement agreement for 
use in settling fixed-price prime con¬ 
tracts after complete termination. 

This Supplemental Agreement of Settle¬ 
ment. entered Into this_day of.. 

19-- between the United States of America 
(hereinafter called •‘The Government i 
represented by the Contracting Officer ex¬ 
ecuting this contract, and_ 

<i) A corporation organised and existing 
under the Laws of the State of____ 

(11) A partnership consisting of__; 

(Ul) An individual doing business ** 


(hereinafter called “the Con tractor"). 

Witnesseth that: 

Whereas, the Contractor and the Govern¬ 
ment have entered Into Contract No _ 

under date of__ 13.. which, to¬ 

gether with any and all amendments, 
changes, nvodlflcatlona, and supplemn.t* 
thereto, ls hereinafter referred to os *tbe 
contract**; and 

Whereas, the Termination for Convenience 
of the Government clause of the contract 
provides that the performance of work under 
the contract may at the convenience of the 
Government be terminated by the Govern¬ 
ment in whole, or from time to time In part, 
whenever the Contracting Officer shall deter¬ 
mine that such termination ls in the best 
interests of the Government, and that the 
Contractor and the Contracting Officer may 
agree upon the whole or any part of the 
amount to be paid to the Contractor by rea¬ 
son of such termination; and 

Whereas, by notice of termination dated 
--the Government odvlaed the Con¬ 
tractor of the complete termination of the 
contract for the convenience of the Govern¬ 
ment: and 

Whereas, as used herein the following terms 
shall have the meanings hereinafter set 
forth: 

The term “termination Inventory’* mean* 
any items of physical property purebnsed. 
supplied, manufactured, furnished, or other¬ 
wise acquired for performance of the con¬ 
tract which arc properly allocable Vo the 
terminated portion of the contract, but shall 
not Include any facilities, materials, produr- 
tlon or other equipment, or special toolinit. 
which are subject to a separate contract or a 
special contract provision governing the u*e 
or disposition thereof. Termination inven¬ 
tory may include Government -furnish'd 
property and contractor-acquired property, 
as defined below. 

(I) Government-furnished property 1* 
property In the possession of or acquired di¬ 
rectly by ths Government, and delivered or 
otherwise made available to the Contractor. 

(II) Contractor-acquired property U prop¬ 
erty procured or otherwise provided by the 
Contractor for the performance of a con- 
troct, whether or not the Government h as 
title by the terms of the contract, or exer¬ 
cises its contractual right to take title. 

The term “subcontract** means any con¬ 
tract as defined In 32 CFR 1.201-6 other than 
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a prime contract, entered Into by a prime 
contractor or a subcontractor, calling for 
lupplies or services required for the per¬ 
formance of any one or more prime con tract a. 

The term "scrap" means property that has 
Bo reasonable prospect of being sold except 
lor the recovery value of It* basic material 
content. 

Now. therefore. the parties hereto do mutu- 
Ally rreo as follows: 

miticlk i. The Contractor certlflet that all 
contract termination Inventory (Including 
temp) has been retained or otherwise ac¬ 
quired by It, sold to third parties. returned to 
luppller*. atored for the Government, de¬ 
bt trod to the Government, otherwiac prop¬ 
erly accounted for. and all proceeds or 
retention price* thereof, If any. hato been 
taken into account In arriving at this 
agreement. 

Ant. 2. a. The Contractor certifies that, 
prior to the execution of this Agreement, each 
of the Contractor’ll Immediate subcontractors 
whuae claim Is included In the claim settled 
by this agreement has furnished to the Con¬ 
tractor a certificate stating (1) that all of 
Its ruheontract termination inventory (in¬ 
cluding scrap) has been retained or other¬ 
wise' acquired by It, sold to third portlet, 
returned to suppliers, stored for the Govern¬ 
ment, delivered to the Government, or other¬ 
wise properly accounted for. and all proceeds 
or retention prices thereof, if any, were taken 
Into account In arriving at the settlement of 
the subcontract or subcontracts, and 01) 
that the subcontractor has received from 
each of the Immediate subcontractors whose 
claim was Included In Its claim for a substan¬ 
tially similar certificate. 

b The Contractor hereby transfers and 
conveys to the Government all the right, 
Utlr. and Interest. If any. which the Con¬ 
tractor has received, or is entitled to receive. 
In and to subcontract termination Inventory. 
If any, not otherwise properly accounted for. 
and hereby assigns to the Government any 
and all of Its rights relating thereto. 

Ast. 3- The Contractor certifies that, with 
respect to all Items of termination Inventory 
the coats of which were taken Into account In 
wiving at the amount of this settlement, or 
la ih<- settlement of any subcontract claim 
Included In this settlement: (1) all such 
items ore properly allocable to the termi¬ 
nated portion of the contract; (11) such 
Items are not In excess of the reasonable 
quantitative requirements of the terminated 
portion of the contract; (111) such items do 
not include any items reasonably usable 
without loss to the Contractor, ou Its other 
work; and <4v) the Contractor has Informed 
the Contracting Officer of any substantial 
change in the status of such items between 
the dates of its termination inventory sched¬ 
ule* and the date of this agreement. 

Abt 4. In all coses where the Contractor 
has not previously made such payments, the 
Contractor shall, within ten (10) days after 
reoript of the payment provided fur here¬ 
under. pay to each of Its Immediate sub¬ 
contractors (or to their respective assignees) 
tb# respective unouuu to which they are 
*ntilled, after deducting. If the Contractor 
*> elects, any amounts then due and payable 
to tbs Contractor by such subcontractors. 

Ast. 6. a. The Contractor has received the 

wm of $__on account of work and 

service* performed, or articles delivered, 
under the completed portion of the contract. 
The Government as part of this negotiated 
settlement hereby confirms and acknowi- 
the right of the Contractor, subject 
to the provisions of Article 6 hereof, to re- 
biln such sum heretofore paid and agrees 
th»* such sum constitutes a portion of the 
tot id amount to which the Contractor is 
•htitled in settlement of the Contract 

b In addition, upon execution of this 
ftgreament the Government agrees to pay to 
the Contractor or Its assignee, upon presen- 
Utiun of properly certified invoices or vouch- 

•*». the sum of I_ (insert net 

amount of settlement!, arrived at by deduct - 
No. 233-6 


Ing from the sum of 9_- ffor claim 

submitted on Inventory basis, Insert gross 
amount of settlement: for claim submitted 
on total cost basis, insert gross amount 
of settlement less amount set forth in 5a 
above). (1) the amount of $_— repre¬ 

senting all unliquidated partial or progress 
payments previously made on account to the 
Contractor or its assignee and all unliqui¬ 
dated advance payments (with Interest. If 
any, thereon), nnd (2) the amount of 

$_representing all applicable property 

disposal credits |aud (3) the amount of 

t .. representing all other amounts due 

the Government under this contract ex¬ 
cept as hereinafter provided in Article 6).* 
Sold sum. together with oil other sums here¬ 
tofore paid, constitutes payment In full nnd 
complete settlement of the amount due the 
Contractor by reason of the complete ter¬ 
mination of work under the contract and-of 
all other claims and liabilities of the Con¬ 
tractor nnd the Government under the con¬ 
tract, except as hereinafter provided in 
Article 0. 

Ast. 6. Notwithstanding any other provi¬ 
sion of this agreement, the following rights 
and liabilities of the parties undvr the con¬ 
tract are hereby reserved: 

| The following list of reserved or excepted 
rights and liabilities is Intended to cover 
those which should most frequently be re¬ 
served. nnd which should In any event be 
scrutinized at the time a settlement agree¬ 
ment is signed (see 32* CPR 8.209-2). The 
suggested language of the enumerated ex¬ 
cepted Items on tike list may be varied In the 
discretion of the Contracting Officer to cover 
more accurately the exceptions needed In a 
particular cose. Where greater accuracy or 
completeness may be achieved by a reference 
to the number of the contract clause or pro¬ 
vision covering the matter In question, this 
method of enumerating reserved rights and 
liabilities may be followed. Omit any of 
the following which ore not applicable And 
add any additional exceptions or reserva¬ 
tions required. | 

(1) All rights and llabimic*. if any, or 
the parties under the Renegotiation Act aT 
10.. (Insert reference to applicable Renego¬ 
tiation Act). 

(2) All rights nnd liabilities of the parties 
arising under tho contract articles, if any. 
or otherwise which relate to reproduction 
rights, patent infringements, inventions, ap¬ 
plications for patent and patents. Including 
rights to Assignments. Invention reports and 
licenses, covenants of indemnity against 
patent risks and bonds for patent Indemnity 
obligations, together with all rights and lia¬ 
bilities under any such bond. 

(3) All rights of the Government to take 
the benefit of any adjustments of ^royalties 
under the Royalty Adjustment Act of 1942 
(35 U. 8. C. 89-96) and to take the benefit 
of agreements rodticing or otherwise affect¬ 
ing royalties paid or payable in connection 
with the performance of the contract. 

(4) All rights and liabilities of the parties 
under the contract relating to options (ex¬ 
cept options to continue or Increase the work 
under the contract), covenants not to com¬ 
pete. covenants of indemnity. 

(5) All rights and liabilities of the parties 
under agreements with respect to the future 
care and disposition by the Contractor of 
Govornment-owned property remaining In Its 
custody. 

(6) All rights and liabilities of the parties 
under the contract with respect to any con¬ 
tract termination Inventory stored for tho 
Government pursuant to Article 1 hereof. 

(7) All rights and liabilities of the parties 
under the contract with respect to any and 
all Government property furnished to the 
Contractor for the performance of this 
contract. 


•To be inserted where appropriate. 


(8) All rights and liabilities of the parties 
arising under the contract, or otherwise, con¬ 
cerning defects in. or guarantees or war¬ 
ranties relating to. any articles or component 
parts furnished to the Government by the 
Contractor pursuant to the contract or tills 
agreement. 

(9) AU rights and liabilities, if any. of tho 
parties under those clauses Inserted In the 
contract because of the requirements of Acts 
of Congress and Executive Orders, including 
without limitation, any applicable clauses 
relating to the following topics: labor law, 
contingent fees, domestic articles, employ¬ 
ment of aliens, “officials not to benefit/' |If 
the contract contains clauses of this char¬ 
acter inserted for reasons other than require¬ 
ments of Acts of Congress or Executive 
Orders, the suggested language should bo ap¬ 
propriately modified.! 

In witness whereof, etc. 

i 8.806-2 Settlement agreement for 
use In settling fLxcd-pricc prime con¬ 
tract after partial termination . 

This Supplemental Agreement of Settle¬ 
ment. entered Into this ...... day of ...... 

_ ID._ between the United States of 

America (hereinafter called “the Govern¬ 
ment") represented by the Contracting 
Officer executing this contract, and_— 

(I) A corporation organized and existing 

under the Laws of the State of___; 

(II) A partnership consisting of__ 

(ill) An Individual doing business aa 


(hereinafter called “the Contractor’'). 

Wltnesseth that: 

Whereas, the Contractor and the Govern¬ 
ment have entered Into Contract No._.... 

under date of ___ 19.. which. 

together with any and all amendments, 
changes, modifications, and supplements 
thereto. Is hereinafter referred to as “tho 
contract"; and 

Whereas, the Termination for Convenience 
of the Government clause of tho contract 
provides that the performance of work under 
the contract may at the convenience of the 
Government be terminated by the Govern¬ 
ment in whole, or from time to time in part, 
whenever the Contracting Officer shall de¬ 
termine that such termination Is in the best 
Interests of the Government, and that the 
Contractor and Contracting Officer may agree 
upon the whole or any part of the amount to 
be paid to tho Contractor by reason of such 
termination; and 

Whereas, by notice of termination dated 
__the Government advised the Con¬ 
tractor of like partial termination, of tho 
contract for the convenience of the Govern¬ 
ment os of the date and to the extent pro¬ 
vided In such Notice, to which reference Is 
hereby made as to the part terminated, and 
said part is hereinafter referred to as the 
"terminated portion of the contract"; and 

Whereas, as used herein, the following 
terms shall have the meanings hereinafter 
sek forth: 

The term "termination Inventory" means 
any items of physical property purchased, 
supplied, manufactured, furnished, or other¬ 
wise acquired for performance of the con¬ 
tract which are properly allocable to the ter¬ 
minated portion of the contract, but shall 
not Include any facilities, materials, pro¬ 
duction or other equipment, or special tool- 
tng, which are subject to a separate contract 
or a special contract provision governing the 
use*or disposition thereof. Termination In¬ 
ventory may Include Government-furnished 
property and contractor-acquired property as 
defined below. 

(I) Oovernment-furnlshed property is 
property in the possession of or acquired di¬ 
rectly by the Government, and delivered or 
otherwise made available to the Contractor. 

(II) Contractor-acquired property Is prop¬ 
erty procured or otherwise provided by the 
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Contractor for the performance of a con¬ 
tract. whether or not the Government has 
title by the term* of the contract, or exercises 
it* contractual right to take title. 

The term “subcontract" mean* any con¬ 
tract as tieuueu in 32 CFR 1 201 <5 other than 
a prime contract, entered Into by a prime 
contractor or a subcontractor, calling for 
supplies or amices required for the per¬ 
formance of any one or more prime contract*. 

The term “scrap" means property that ha* 
no reasonable prospect of being sold except 
for the recovery value of Its basic material 
content. 

Now. therefore, the parties hereto do mu¬ 
tually agree as follows: 

Axrtcu; |. The terminated portion of the 
contract Is designated as follows: Ispecify 
the terminated portion clearly as to items. 
Including <U item numbers, (U) description*. 
(Ill) quantity terminated. (Iv) unit price 
of Items, (v) total price of terminated items, 
and (vl) any other explanation necessary to 
avoid uncertainty or mis understanding ) 

Axt. 2. The Contractor certifies that all 
contract termination inventory (Including 
scrap) has been retained or otherwise ac¬ 
quired by it, sold to third parties, returned 
to supplier*, stored for the Government, de¬ 
livered to the Government, or otherwise 
properly accounted for, and all proceeds or 
retention prices thereof, 4f sny, Uavc been 
taken into account In arriving at this 
ngr cement. 

Akt 3. a. The Contractor certifies that, 
prior to the execution of this agreement, 
each of the contrive tore immediate subcon¬ 
tractors whose claim isincluded In the claim 
rettled by this agreement has furnished to 
the Contractor a certificate stating (1) that 
nil Its subcontract termination Inventory 
(Including scrap) has been retained or other¬ 
wise acquired by it. sold to third parties, re¬ 
turned to suppliers, stored for the Govern¬ 
ment. delivered to the Government or other¬ 
wise properly accounted for, and all proceeds 
nr retention prices thereof, if any. were taken 
Into account In arriving at the settlement of 
the subcontract or subcontracts and <U) that 
the subcontractor has received from each of 
the immediate subcontractors whoae claim 
was included In Us claim a substantially 
similar certificate. 

b. The Contractor hereby transfers and 
conveys to the Government all the light, 
title and Interest, If any, which the Con¬ 
tractor ha* received, or is entitled to receive, 
to and to subcontract termination Inventory. 
If any. not otherwise properly accounted for. 
and hereby assigns to the Government any 
and all of its rights relating thereto. 

Art. 4. The Contractor certifies that, with 
respect to all items of termination Inventory 
tho coat* of which were token Into account 
in arriving at the amount of this settlement, 
or in the settlement of any subcontract claim 
included In this settlement: (!) all such 
Items are properly allocable to the termi¬ 
nated portion of the contract; (U) such 
Item* ore not In excess of the reasonable 
quantitative requirements of the terminated 
portion of the contract: (111) such items flu 
not Include any Items reasonably usable, 
without loss to the Contractor, on its other 
work; and <lv) the Contractor has informed 
the Contracting Officer of any substantial 
change in the status of such Items between 
the dates of It* termination Inventory 
schedules and the date of thla agreement. 

Art. 5. In all cases where the Contractor 
haa not previously made such payment*, the 
Contractor shall, within ten (10) days after 
receipt of the payment provided for here¬ 
under. pay to each of lu Immediate sub¬ 
contractors (or to their respective assignees) 
the respective amounts to which they are 
entitled, after deducting. If the Contractor 
•o elects, any amount* then due and payable 
to the Contractor by such subcontractors. 

Ast. <L Upon execution of this agreement, 
the Government agree* to pay to the Con¬ 


tractor or its assignee, upon presentation of 
properly certified Invoices or vouchers, the 
stun of • ..... (insert net amount of set¬ 
tlement), arrived at by deducting from the 

sum of $_{insert gross amount of 

settlement). (1) the amount of •__rep¬ 

resenting all unliquidated partial or progfes* 
payment* previously made on account to the 
Contractor or It* assignee and ail unliqui¬ 
dated advance payment* (with interest, if 
any. thereon ♦ applicable to the terminated 
portion of the contract and (2) the amount 
of representing all applicable prop¬ 

erty disposal credits. Said sum. together 
with all other sums heretofore paid, con¬ 
stitutes payment in full and complete set¬ 
tlement of the amount due the Contractor 
with respect to the terminated portion of the 
contract, except am hereinafter provided in 
Article 7. 

Axt. 7. Upon payment of said sum of 

$-| Insert net amount of settlement!. 

all obligations of the Contractor to perform 
further work or service* or to makr further 
deliveries tinder the terminated portion of 
the contract and nil obligation* of the 
Government to make further payment* or 
to carry out other underuking* In connec¬ 
tion therewith shall cease: Provided. Aoir- 
rt*rr. That nothing herein contained shall 
impair or affect in any way any covenant*, 
terms or conditions of the contract rotating 
to the completed or continued portion 
thereof: And provided further. That, with 
respect to the terminated portion of the 
contract, the following rights and liabilities 
of the parties are reserved. 

I The follow mg list of reserved or excepted 
right* and liabilities relating to the ter¬ 
minated portion of the coutract in intended 
to cover those which should moat frequently 
be reserved, and which should in any event 
be scrutinised at the time a settlement 
agreement Is signed (see 32 C PR 8 209-2). 
The suggested language of tho enumerated 
excepted Item* on the list may be varied 
In the discretion of the Contracting Officer 
to cover more accurately the exception* 
needed In a particular case. Where greater 
accuracy or completeness may be achieved 
by a reference to the number of the con¬ 
tract clause or provision covering the matter 
in question, this method of enumerating re¬ 
served right* and liabilities may be followed. 
Omit any of the following which ore not 
applicable and add any additional excep¬ 
tion* or reservation* required.) 

(1) All right* and liabilities, if any. of 
the parties under the Renegotiation Act of 
19.. (Insert reference to applicable Re¬ 
negotiation Act |. 

(2) A11 right* of the Government to take 
the benefit of any adjustment* or royalties 
under the Royally Adjustment Act of 1942 
(35 XJ. ST C, 80 96) and to take the benefit 
of agree menu reducing or otherwise affect¬ 
ing royalties paid or payable lu comiecUon 
with tho performance of the contract. 

(3) All right* and liabilities, if any. of 
the parties under those clause* Inserted In 
the contract because of the requirements of 
Acts of Congress and Executive Order*, in¬ 
cluding, without limitation, any applicable 
clauses relating to the following topics: 
labor law. contingent fee*, domestic articles, 
employment of alien*, "official* not to bene¬ 
fit.'* | If the contract contain* clauses of 
this character inserted for reason* other 
than requirement* of Act* of Congress or 
Executive Orders, the suggested language 
should be appropriately modified. | 

(4) All rights and liabilities of the parties 
arising under the contract article*, if any. 
or otherwise which relate to reproduction 
rights, patent infringement*. Inventions, 
application* for patent and patent*. Includ¬ 
ing right* to assignment*. Invention report* 
and licenses, covenant* of indemnity against 
patent risks and bond* for patent Indemnity 
obligations, together with all right* and 
liabilities under any such bond. 


(9) AH right* and liabilities of the parr * 
arising under the contract, or other* i**, 
concerning defect* In. or guarantee* or war¬ 
ranties relating to, any articles or component 
parts furnished to the Government by th# 
Contractor pursuant to the contract or this 
agreement. 

(6) All rights and liabilities of the pam<-i 
with respect to any contract termination in¬ 
ventory stored for the Government pursuant 
to Article 2 hereof. 

In witness whereof, etc. 

$ 8.806-3 Partial settlement agree¬ 
ment, for use tn settling flxed-prne 
prime contracts after complete or pariwi 
termination where settlement pertains 
only to settlements with subcontractors, 

This supplemental agreement of settle¬ 
ment, entered Into this__ day of 

__ 19— between the United State* 

of America (hereinafter called -the Govern¬ 
ment") represented by the Contracting of- 
fleer executing this contract, and. _ _ 

(I) A corporation organized and existing 

under the Law® of the State of _ _ ; 

(II) A partnership consisting of™.... . 

(III) An individual doing bualuee »* 

(hereinafter called 44 the Contractor"). 

Wi mease th that: 

Whereas, the Contractor and th* Govern¬ 
ment have entered Into Contract No. . 

under date of _____ 19.. which to¬ 

gether with any and all amendin' nt*. 
chan gee. modifications, and supphur. •Mits 
thereto, I* hereinafter referred to as t >e 
con tract"; and 

Whereas, the Termination for Convenin g 
of the Government clause ol tho cotr n>ct 
provides that the performance of work under 
the contract may at the convenience of : * 
Government be terminated by the Govern¬ 
ment tn whole, or from time to time In part, 
whenever the Contracting Officer *haii de¬ 
termine that such termination lx In the b«*rt 
Interests of the Government, and that the 
Contractor and Contracting Officer may st^rce 
upon the whole or any part of the amour, t to 
be paid to the Contractor by reason of such 
termination; and 

Whereas, by notice of termination drttrd 
-..... the Government advised the Con¬ 
tractor of the {complete termination of the 
contract for the convenience of the Govern¬ 
ment: ) • f partial termination of the contract 
for the convenience of the Government a* of 
the date and to the extent provided in such 
Notice, to whlclThefcrenee is hereby made as 
to the part terminated, ond said pan t* 
hereinafter referred to as "the terminated 
portion of the contract": | • and 

Whererjr. the Contractor, In connection 
with the performance of the contract, hux 
entered Into the following subcontract> 
(among other*):** (Insert here a list nf 
the terminated subcontracts included in this 
settlement |, which subcontracts were 
terminated by the Contractor In accordimre 
with the termination for convenience clause 
of the contract and In accordance with the 
Notice of Termination received by It from 
the Government; and 

Whereas, the parties desire to settle that 
portion of the termination claim of the Con¬ 
tractor which Is based upon tho term:ac¬ 
tion of the subcontracts luted herein; and 

Whereas, am used herein, the following 
terms shall have the meanings hereluafttr 
set forth: 

The term "termination Inventory" mean* 
any Item* of physical property purchand. 
supplied, manufactured, furnished, or other¬ 
wise acquired for performance of the con¬ 
tract which are properly allocable to the 


•Insert appropriate phrase. 
••Iiucxt where appropriate. 
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I wnniv.i tod portion oT the contract, but shall 
I not include Any facilities, materials, pro- 
[tfoct; n or other equipment, or special tool— 
Ivfefch ure subject to a separate contract 
I or n *peclal con tract provision governing 
I ci# uif or disposition thereof. Termination 
I iarmt iry may include Oovcmment-fur- 
t: sheet property end con tractor-Acquired 
I prep^r'y as defined below. 

01 ( ivernmsnt-fumlshed property t* 
property in the possession of or acquired 
erect:? by the OairmmenT. end delivered 
cr otherwise made available to the 
C*>« tractor. 

(Ui Contractor-Acquired property la prop¬ 
erty procured or otherwise provided by the 
Cor true lor for the performance of a con¬ 
tact whether or not the ‘Government has 
title by the terms of the contract, or excr¬ 
ete* its contractual right to take title. 

Tlx* term “subcontract** means any con¬ 
tract as defined in 32 CFR I 201 8 other 
thin a prime contract, entered Into by a 
prim*-* contractor or a subcontractor, call- 
ins for supplies or services requtred for the 
[ performance of any one or more prime 
contracts. 

Tfie term “scrap” means property that has 
do lvonable prospect of being sold except 
for the recovery value of Its basic material 

eon tent. 

Kow, therefore, the parties hereto do mu¬ 
tually agree as follows: 

Akticlk I a The Contractor certifies 
that prior to the execution of this agree¬ 
ment. each of the Contractor's Immediate 
rjbcontractor* whose claim Is included In 
the claim settled by this Agreement has fur¬ 
nished to the Contractor a certificate stat¬ 
ing U) that all Its subcontract termination 
Inventory (Including scrap), has been re¬ 
tained or otherwise acquired by It. sold to 
third parties, returned to suppliers, stored 
for the Government, delivered to the Gov- 
irnment. or otherwise properly accounted 
for. And all proceeds or retention prices 
thereof, if any. were taken Into account in 
ifrtving at the settlement of the subcon¬ 
tract or subcontracts and (it) that the sub¬ 
contractor has received from each of the 
lmm?d 4 ite subcontractors whose claim was 
included in Its claim a substantially similar 
esrtlieate. 

b The Contractor hereby transfers and 
tonrey* to the Government all the right, 
till* «nd Interest. If any. which the Con- 
tnctsT has received, or Is entitled to receive. 
In and to such subcontract termination tn- 
**ntory. to tho extent that it Is not other- 
*i*e properly accounted for, and hereby os- 
*lgn» to the Government any and ail of tu 
hghta relating thereto. 

A»t 2 in all cases where the Contractor 
h*» not previously made such payments, the 
Contractor shall, within ten (10) days after 
of the payment provided for here- 
pay to each of Its Immediate subcon- 
trnctora (or to their respective assignees) the 
flwpective amounts to which they are en¬ 
titled. after deducting, if the Contractor so 
* , * c **. Any amounts then due and payable to 
th# Contractor by such subcontractors. 

Ani 3 The Contractor certifies that, with 
J*»pvct to all Items of subcontract termina¬ 
tion Inventory the costs of which were taken 
into arcount in arriving at tho amount of 
*bi> settlement, or in the settlement of any 
*ubcontract claim Included in tills settle- 
**•**1: Ut All such Items are properly allo- 
" 1 *‘ to the terminated portion of the con- 
"Act (U) such items are not In excess of 
reasonable quantitative requirements of 
tbe terminated portion of the contract: (ill) 
items do not Include any Items reason- 
* * usable. without lews to the Contractor, 
f* 1 its other work: and (lv) the Contractor 
aas Informed tho Contracting Officer of any 
•litnuntial change In tho status of such 
, ^ between the date* of its term*nation 
«*entory schedules and the date of this 
Agreement, 
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Akt 4. Upon execution of this agreement 
the Government agrees to pay to the Con¬ 
tractor or its assignee, upon presentation of 
properly certified Invoices of vouchers, the 

sum of $.. which sum. (together with 

the amount of $-heretofore paid the 

Contractor as partial, progress, or advance 
paymenu|.* constitutes payment in full and 
complete settlement, except as hereinafter 
provided In Article 6, of the amouut due the 
Contractor with respect to that portion of Its 
termination claim which is based upon ter¬ 
mination of the subcontracts luted herein¬ 
above. | The first sum to be Inserted above 
should be the net amount of this partial set¬ 
tlement. arrived at by deducting from the 
gross amount of settlements with subject 
subcontractors as approved by the Contract¬ 
ing Officer: the second amount to be Inserted 
above, which is that portion of partial, prog¬ 
ress. or advance payments liquidated by this 
agreement | 

Ast. 6. Notwithstanding any other pro- 
vUlon of this agreement, the following rights 
and liabilities of the parties under tho con¬ 
tract are hereby reserved: 

| Insert here a list of the reserved or ex¬ 
cepted rights and liabilities of the Govern¬ 
ment and the Contractor (see 32 CFR 
8.200 2). Reference U made to instructions 
set forth In Article 6 of the agreement set 
forth in 32 CFR 8 808-1 and Article 7 of the 
agreement set forth In 32 CFR 8.806-2, and to 
the reserved or excepted rlghu and liabili¬ 
ties set forth in those article-, which may be 
used aa appropriately modified to meet the 
requirements of any given settlement here¬ 
under.) 

In witness whereof, etc. 

8 8.806-4 Settlement agreement far 
use in settling cost-reimbursement type 
prime contracts after complete termi¬ 
nation where scltlemmt includes costs. 

This Supplemental Agreement of Settle¬ 
ment, entered Into thU _ day of 

-____ 19__ between the United States 

of America (hereinafter called “the Govern¬ 
ment”) represented by the Contracting Of¬ 
ficer executing this contract, and__ 

(I) A corporation organised and exUtlng 

under the Laws of the State of ___; 

(II) A partnership consisting of_: 

(lit) An Individual doing business as 


(hereinafter called “the Contractor'*), 

Wltneoseth that: 

Whereas, the Contractor and the Govern¬ 
ment have entered Into Contract No.__ 

under date of __ 19.. which, to¬ 

gether with any and all amendments, 
changes, modifications, and supplement* 
thereto. Is hereinafter referred to as “the 
oon tract”; and 

Whereas, the Termination clause of the 
contract provides that tho performance of 
work under the contract may at the con¬ 
venience of the Government be terminated 
by the Government In whole, or from time 
to time in part, whenever the Contracting 
Officer shall determine that such termination 
U In the best interests of the Government, 
and that the Contractor and Contracting 
Officer may agree upon the whole or any part 
of the amount to be paid to the Contractor 
by reason of such termination: and 

Whereas, by notice of termination dated 
_the Government advised the Con¬ 
tractor of the complete termination of the 
contract for the convenience of the Govern¬ 
ment: and 

Whereas, as used herein, the following 
terms shall have the meanings hereinafter 
set forth: 

The term “termination Inventory” means 
any items of physical property purchased, 
supplied, manufactured, furnished, or other¬ 
wise acquired for performance of the contract 
which ore properly allocable to the termi¬ 
nated portion of the contract, but shall not 
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Include any facilities, materials, production 
or other equipment, or special tooling, which 
ore subject to a separate contract or a special 
contract provision governing the use or dis¬ 
position thereof. Termination Inventory 
may Include Government-furnished property 
and contractor-acquired property as defined 
below. 

(1) Govcmment-furnUhed property Is 
property In the possession of or acquired 
directly by the Government, and delivered 
or otherwise made available to the 
Contractor. 

(U) Contractor-acquired property is prop¬ 
erty procured or otherwise provided by the 
Contractor for the performance of a contract 
whether or not the Government has title 
by the terms of the contract, ar exercises Its 
contractual right to take tttle. 

Tho term “subcontract** means any con¬ 
tract os defined In 32 CFR 1.201-6 other than 
a prime contract, entered Into by a prime 
contractor or a subcontractor, calling for 
supplies or services required for the perform¬ 
ance of any one or more prime contracts. 

The term “scrap” means property that has 
no reasonable prospect of being sold except 
for the recovery value of Ita basic material 
content. 

Now therefore, the parties hereto do mu¬ 
tually agree aa follows: 

Akticlk 1. The Contractor certifies that 
all contract termination inventory (Includ¬ 
ing scrap) has been retained or otherwise 
acquired by It, sold to third parties. returned 
to suppliers, stored for the Government, de¬ 
livered to the Government, or otherwise 
properly Accounted for. and ail proceeds or 
retention prices thereof, if any, h«.ve been 
token Into account in arriving at this agree¬ 
ment. 

Akt. 2 a. The Contractor certifies that, 
prior to the execution of this agreement, each 
of the Contractor's Immediate subcontractors 
whose claim la included In the claim settled 
by this agreement has furnished to the Con¬ 
tractor a certificate stating (I) that all of Its 
subcontract termination inventory (Includ¬ 
ing scrap) has been retained or otherwise 
acquired by It. sold to third parties, returned 
to suppliers, stored for the Government, de¬ 
livered to the Government, or otherwise 
properly accounted for. and all proceeds or 
rotentlon prices thoreof, if any. were taken 
into account In arriving at the settlement of 
the subcontract or subcontracts and.(11) that 
the subcon tractor has received from each of 
the Immediate subcontractors whose claim 
wns Included In Its claim a substantially 
similar certificate. 

b. The Contractor hereby tranufera and 
conveys to the Government all the right* 
title and Interest. If any. which the Con¬ 
tractor has received, or U entitled to receive, 
in and to subcontract termination inventory, 
ir any. not otherwise property accounted for, 
and hereby assigns to the Government any 
and all of Its rights relating thereto. 

Axt 3. The Contractor certifies that, with 
respect to all Items of termination inventory 
the costs of which were taken into account 
In arriving at the amount of thU settlement, 
or In the settlement of any subcontract 
claim Included In this settlement: (I) all 
such Items are properly allocable to the ter¬ 
minated portion of the contract; (U) such 
items are not in excess of the reasonable 
quantitative requirements of the terminated 
portion of the contract; (111) such terms do 
not Include any items reasonably usable, 
without loss to the Contractor, on Its other 
work: and (lv) the Contractor has Informed 
the Contracting Oificcr of any substantial 
change In the status of such Items between 
the dates of Its termination Inventory sched¬ 
ules and the date of this agreement. 

Akt. 4. In all cases where the Contractor 
has not previously made such payments, tho 
Contractor shall, within ten (10) days after 
receipt of the payment provided for here¬ 
under. pay to each of its immediate subcon- 
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tractors (or to their respective assignees) 
the respective amount* to which they are 
emitted, after deducting. IX the Contractor 
bo electa, any amount* then due and payable 
to the Contractor by »uch rubcantractors. 

A*t. 6. a. The Contractor baa received the 

rum of $-on account of work and 

services performed, or articles delivered, 
under the contract prior to the effective 
date of termination. The Government aa 
part of this negotiated settlement hereby 
confirms and acknowledge* the right of the 
Contractor, subject to the pnoYlskins of Arti¬ 
cle 6 hereof, to retain such sum heretofore 
paid and agrees that such sum constitutes 
a portion of the total amount to which the 
Contractor Is entitled In complete and final 
settlement of the contract. 

b. In addition, upon execution of this 
agreement the Government agrees to pay to 
tho Contractor or It* asaigne*. upon presenta¬ 
tion of properly certified Invoices or vouchers, 

the sum of *_— (Insert net amount of 

settlement), arrived at by deducting from 
Ute sum of 9—— | insert net amount of 
settlement less amount set forth In Article 
5a above), (1) the amount of $_repre¬ 

senting ail unliquidated partial or progress 
payments previously made on account to the 
Contractor or Its assignee and all unliqui¬ 
dated advance payment* (with interest. If 

any. thereon) and (2) the amount of 9_ 

representing all applicable property disposal 
credits (and (3) the amount of •_rep¬ 

resenting all other amounts due the Gov¬ 
ernment under this contract except as 
hereinafter provided In Article 6 (.* Said 
sum. together with all other sums heretofore 
paid, constitutes payment in full and com¬ 
plete settlement of the amount due the Con¬ 
tractor by reason of the complete termina¬ 
tion of work under the contract and of all 
other claims and liabilities of the Contractor 
and the Government under the contract, 
except aa hereinafter provided in Article 6. 

Ast. 6 . Notwithstanding any other pro¬ 
vision of this agreement the following right* 
and liabilities of the parties under the con¬ 
tract are hereby reserved: 

(The following list of reserved or excepted 
rights and liabilities is intended to cover 
those which should most frequently be re¬ 
served. and which should In any event be 
scrutinized at the time a settlement agree¬ 
ment 1 a signed (see 32 CFR 8 209-2). The 
suggested language of tho enumerated ex¬ 
cepted Items on the list may be varied la the 
discretion of the Contracting Officer to cover 
rntnre accurately the exceptions needed In a 
particular case. Where greater accuracy or 
completeness may be achieved by a reference 
to the number of the contract clause or 
provision covering the matter In question, 
this method of enumerating reserved rights 
and liabilities may be followed. Omit any 
of the following right* which arc not ap¬ 
plicable and add any additional exceptions or 
reservations required.) 

(1) Claims by the Contractor against the 
Government for items of cost which are the 
subject of Oenernl Accounting Office excep¬ 
tion* (or other Items of coat of the same 
nature), which are excluded from the settle¬ 
ment without prejudice to the rights or 
either party, as follows: | Insert the amount* 
nnd describe the claims not waived by Con¬ 
tractor.) 

(2) Claims by the Contractor against the 
Government, as to which his right of reim¬ 
bursement la disputed, which are excluded 
without prejudice to the rights of cither 
party os follows; (Insert the amount* and 
describe the claims with respect to which 
findings have been made by the Contracting 
Officer disallowing the item and with respect 
to which the Contractor has taken, or Intends 
to take, timely appeal.) 


(3) Claims by the Contractor against the 
Government which are unknown In amount 
and which Involve cost* claimed to be reim¬ 
bursable under the contract, a* follows: 
(Insert the estimated amounts and describe 
the claims ) 

(4) Claims by the Contractor against the 
Government whose existence is unknown, 
based upon responsibility of the Contractor 
to third parties and which Involve coat* re¬ 
imbursable under the contract. 

(5) Claims by the Government against the 
Contractor which are based upon refunds, 
rebates, credits, or other accounts not now 
known to the Government, together with 
Interest thereon, now due or which may be¬ 
come due the Contractor from third parties 
to the extent that such amount* arise out 
of transactions for which reimbursement ha* 
been made to the Contractor under the con¬ 
tract. Any such amounts which may here¬ 
after become due to the Contractor from any 
third party or other source shall be paid to 
the Government within 30 days after receipt 
by the Contractor. Interest at 8 percent per 
annum shall accrue and shall be paid to the 
Government on any such account* a* remain 
unpaid after the 30-day period. 

(6) All rights and liabilities, If any, of the 
parties under the Renegotiation Act of 19... 
(Insert reference to applicable Renegotiation 
Act.) 

(7) All rights and liabilities of the parties 
arising under the contract article*. If any. 
or otherwise which relate to reproduction 
rights, potent Infringement*, Inventions, ap¬ 
plications for patent nnd patents, including 
rights to assignments, invention reports and 
licenses, covenant* of indemnity against 
patent risks and bond* for patent indemnity 
obligations, together with all right* and 
liabilities under any such bond. 

(8) All rights of the Government to take 
the benefit of any adjustment* of royalties 
under the Royalty Adjustment Act of 1942 
(35 U. 8. C. 89-96) and to take the* benefit 
of agreements reducing or otherwise affect- 
lug royalties paid or payable In connection 
with the performance of the contract. 

(9) All right* and liabilities of the parties 
under the contract relating to options (ex¬ 
cept options to continue or increase the work 
under the contract), covenants not to com¬ 
pete, covennnt* of Indemnity. 

(10) All right* and liabilities of the parties 
under agreements with respect to the future 
care and disposition by the Contractor of 
Government-owned property remaining In 
It* custody. 

(11) All rights and liabilities of the parties 
under the contract with respect to any con¬ 
tract termination inventory stored for the 
Government pursuant to Article 1 hereof. 

(12 > All lights and liabilities of the parties 
under the contract with respect to sny and 
nil Government property, furnished to or ac¬ 
quired by the Contractor for the performance 
of this contract. 

413) All rights and liabilities of the parties 
arising under the contract, or otherwise, con¬ 
cerning defect* in. or guarantees or war¬ 
ranties relating to. any articles or component 
parts furnished to the Government by ths 
Contractor pursuant to the oontract or this 
agreement. 

(14) All rights and liabilities, if any, of the 
parties under those clauses Inserted in the 
contract because of the requirement* of Acta 
of Congress and Executive Orders. Including, 
without limitation, any applicable clauses re¬ 
lating to the following topics: labor law, con¬ 
tingent fees, domestic articles, employment 
of aliens, "officials not to benefit.** (If the 
contract contains clauses of this character 
inserted for reasons other than requirement* 
of Act* of Congress or executive Orders, the 
suggested language should be appropriately 
modified.) 

In witness whereof, etc. 


I 8 806-5 Settlement agreement for 
use in settling cost-reimbursement 'ypf 
prime contracts after complete termina¬ 
tion where settlement is limited to fee. 

This Supplemental Agreement of 

mcm. entered into this -- d..\ of 

___ 10— between the United -Mat* 

of America (hereinafter called "tho Ooicra. 
mtnt") represented by the Contracting 03- 

cut executing this contract, and _ ... 

(I) A corporation organized and cxUUag 

tinder the Laws of the State of ...... _; 

(ii) A partnership consisting of .. 

(ill) An individual doing business u 


(hereinafter called "tho Contractor") . I 

WitncBseth that: I 

Whereas, the Contractor and the G - rr.. 1 
ment have entered Into Contract No -—I 

under date of____ 19.. which, to I 

gether with any and all amend- • uu, I 
changes, modifications, and supplement! I 
thereto, 1* hereinafter referred to a*- the I 
contract": and 8 

Whereas, the Termination clause f tht I 
contract provides that the performance d I 
work under the contract may at th« con- I 
vcniencc of the Government be tern; ted 1 
by the Government in whole, or frmt» time I 
to time In part, whenever the Contr r.j I 
Officer shall determine that such terml: I 

Is In the best interests of the Government, I 
and tliat tho Contractor and Contructirg I 
Olfioer may agree upon the whole or any part I 
of the amount to be paid to the Comructor I 
by reason of such termination; and I 

Whereas, by notice of termination du:<d I 
.......... the Government advised the I 

Contractor of the complete termination <f I 
the contract for the convenience of tho I 
Government; and I 

Whereas, settlement of said Uminvtcd I 
contract has been limited to adjustment of I 
the fee. I 

Now. therefore, the parties hereto do mu- I 
tually agree as follows: I 

Asticijc 1. a. The Contractor has received I 

the sum of •_on aocount of Its Jes I 

under the contract prior to the effective dst* I 
of termination. | 

b. In addition, upon execution of this I 
agreement, the Government agrees to pay I 
to the Contractor or its assignee, upon jeer* | 
entntlon of properly certified involves of I 

vouchers, the rum of 8_| insert r.et I 

amount to be paid on account of fee | *>-<i I 

sum. together with all other sum* hereto I 
fore paid on account of fee, commutes I 
payment in full and complete settlement I 
of the amount due the Contractor on *ic- I 
count of It* fee under tho contract 

Ast, 2. The Contractor's allowable erst* I 
under the contract will continue to be re- I 
Imbursed on Standard Form 1031 cost 
vouchers in accordance with the applicable I 
provisions of the contract and of 32 CFR I 
Part 8. 

Art. 3. Notwithstanding any other pro- 1 
vision of this agreement the following n-bu 
and liabilities of the parties under the con- 
tract are hereby reserved. 

(The following list of reserved or excepted 
rights and liabilities Is intended to cover 
those which most frequently be reserved. I 
and which should In any event be tcrutt- 
nlzed at the time a settlement agreement is 
signed (sec 32 CFR 8.200 2). The su*r < 
language of the enumerated excepted Item* I 
on the list may be varied In the dl^rftico 
of the Contracting Officer to ©over more 
accurately the exceptions needed In a 
tlcular case. Where greater accuracy of 
completeness may be achieved by a reference 
to the number of the contract clause | 
provision covering the matter In question* 
this method of enumerating reserved right* 
nnd liabilities may be followed. Omit iaf 
of the following which are not appl^«* B3t 


To be inserted where appropriate. 
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■nd n<1<J any additional exceptions or reserva¬ 
tion* required.) 

(1) All right* and liabilities. If any. of 
the parties under tire Renegotiation Act of 
19 . | Insert reference to applicable Renego¬ 
tiation Act). 

<2> All rights and liabilities of the parties 
■Tiling under the contract articles, If any, 
or otherwise which relate to reproduction 
right*, patent Infringement, Inventions, ap¬ 
plications for patent and patents. Including 
rights to assignments. Invention reports and 
licenses, covenants of Indemnity against 
patent risks and bonds for patent Indemnity 
obligations, together with all rights and 
liabilities under any such bond. 

(3) All rights of the Government to take 
the benefit of any adjustments of royalties 
under the Royalty Adjustment Act of 11)42 
<35 U. 8. O. &1-96) arid to take the benefit 
of agreements reducing or otherwise affect¬ 
ing royalties paid or payable In connection 
with performance of the contract. 

(4) All rights and liabilities of the parties 
wider the contract relating to options (ex¬ 
cept options to continue or increase the work 
under the contract), con vena nts not to oom- 
pecr. covenants of indemnity. 

(5) Ail rights and liabilities of the parties 
under agree menu with respect to the ruture 
care and disposition by the Contractor of 
Ck w mment-owned property remaining in lu 
custody. 

(<!> All rights and liabilities of the parties 
under the contract with respect to any and 
til Government property, furnished to or 
inquired by tile Contractor for the perform¬ 
ance of this contract. 

(7) AH rights and liabilities of the parttes 
arising under the contract, or otherwise, con¬ 
cerning defects in. or guaranties or warran¬ 
ties relating to. any articles or component 
part/ furnished to the Government by the 
Contractor pursuant to the contract or this 
ifTM-ment. 

<3; All rlghU and liabilities. If any, of the 
parties under those clauses Inserted in the 
contract because of the requirements of AcU 
of Congress and Executive Orders, including, 
witbuut limitation, any applicable clauses 
rsl&qng to the following topics: labor law. 
contingent fees, domestic articles, employ- 
men*. of aliens, "officials not to benefit/* |If 
Uie contract contains clauses of this charac¬ 
ter Invited for reasons other than require¬ 
ments of Acta of Congress or Executive 
Order*, the suggested language should be 
appropriately modified.) 

In witness whereof, etc. 

t 8 806-6 No cost settlement agree¬ 
ment partial termination . 

Thu Supplemental Agreement of Settle- 

tuent. entered Into this_day of 

-- 10.., between the United States 

of America (hereinafter called **the Oov- 
trnrurnt”). represented by the Contracting 

executing this contract, and____ 

Hi A corporation organised and existing 

Ur.ier the Law* of the State of_; 

On A partnership consisting of_; 

1 '■ 1 An Individual doing business as 


(hereinafter called "the Contractor). 
'Viu.rsseth that: 

Whereas, the Contractor and the Oovern- 

, m have entered into Contract No__ 

hbder date of. 10 .. which, to- 

with any and all amendments, 
modifications, and supplements 
hereto, u hereinafter referred to as "the 
contract*; and 

Whereas, the contract provides that the 
jwxormsnce of work thereunder may at the 
nriMiieace of option of the Government bo 
ruinated by the Government In whole, or 
llra ® time in part, whenever any 
termination is determined to be for 
thI» b T! ,t Interest of the Government, and 
r* 1 Contractor and Contracting Officer 
: t*gree upon the whole or any part of 
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the amount or amounts to be paid to the 
Contractor by reason of such termination; 
and 

Whereas, by the Notice of Termination 
dated-... 19... the Government ad¬ 

vised the Contractor of the partial termina¬ 
tion of the contract for the convenience or 
at the option of the Government as of the 
date and to the extent provided in such 
Notice, to which reference is hereby made ns 
to the part terminated, and said part Is 
hereinafter referred to os "the terminated 
portion of the contract": and 

Whereas, the Contractor Is willing to 
waive unconditionally any claim against the 
Government by reason of such termination. 

Now, therefore, the parties hereto agree 
as follows: 

Ann cue 1. The terminated portion of the 
contract is designated as follows: (Specify 
the terminated portion clearly as to items 
Including (1) Item numbers. (11) descrip¬ 
tions. (Ui) quanUty terminated, (iv) unit 
price of Items, (v) total price of terminated 
items, and (vll any other explanation nec¬ 
essary to avoid uncertainty or misunder¬ 
standing,) 

AaT. 2. The Contractor hereby uncon¬ 
ditionally waives any claim against the Gov¬ 
ernment arising under the terminated por¬ 
tion of the contract or by reason of Its 
termination Including, without limitation, 
all obligation of tho Government to make 
further payments or to carry out other un¬ 
dertakings In connection with said ter¬ 
minated portion, and the Government 
acknowledges that the Contractor has no 
obligation to perform further work or serv¬ 
ices or to make further deliveries of articles 
or materials under the terminated portion 
of the contract: Provided, however. That 
nothing herein contained shall impair or 
affect In any way any other covenants, terms 
or conditions of the contract. And Pro¬ 
dded further. That, with respect to the 
terminated portion of the contract, tho fol¬ 
lowing rights and liabilities of the parties 
are reserved: 

(List reserved or excepted rights and 
liabilities; see 32 CFR I 8 209-2 and Article 7 
of the agreement set forth In 32 CFR 
I 8 806 1) 

lit witness whereof, etc. 

i 8.806-7 No cost settlement agree¬ 
ment—complete termination. 

This supplemental agreement of settle¬ 
ment. entered Into this __day of.. 

-—, 19... between the United 8tates of 
America (hereinafter called "tho Govern¬ 
ment*). represented by the Contracting 
Officer executing this contract, and__ 

(1) A corporation organized and existing 
under the Laws of the State of ....._ 

(Ill A partnership consisting of_; 

(ill) An individual doing business as 


(hereinafter called "the Contractor"). 

Witness©th that: 

Whereas, the Contractor and the Govern¬ 
ment have entered Into Contract No. ___ 

under date of_... 19.. r which, to¬ 

gether with any and all amendments, 
changes, modifications, and supplements 
thereto, is hereinafter referred to os "the 
contract"; and 

Whereas, the contract provides that the 
performance of work thereunder may at the 
convenience or option of the Government be 
terminated by the Government in whole, or 
from time to time In part, whenever any such 
termination Is determined to be for the best 
Interest of the Government, and that the 
Contractor and Contracting Officer may agree 
upon the whole or any part of the amount or 
amounts to be paid to the Contractor by rea¬ 
son of such termination; and 

Whereas, by the Notice of Termination 
dated-..... 19._, the Government ad¬ 

vised the Contractor of the termination of 
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the contract for the convenience or at the 
option of the Government; and 

Whereas, the Contractor is willing to waive 
unconditionally any claim against the Gov¬ 
ernment by reason of such termination; 

Now*, therefore, the parties hereto agree 
as follows: 

Aancrx 1. The Contractor hereby uncon¬ 
ditionally waives any claim against the Gov¬ 
ernment by reason of the termination of the 
contract and. except as set forth below, 
releases it rrom any and all obligations aris¬ 
ing under the contract or by reason of lta 
termination, and the Government agrees that 
all obligations arising under the contract or 
by reason of Its termination, shall be deemed 
to be concluded; except as follows: 

(List reserved or excepted rights and 
liabilities; see 32 CFR 8.209-2 and Article 6 
of the agreement set forth in 32 CFR 
8.806-1.) 

In witness whereof, etc. 

5 8.807 DD Form lit4—Instructions 
lor Use of Contract Termination Settle¬ 
ment and Inventory Schedule Forms. 1 


Part 10 —Bonds and Insurance 

SUBPART A—BONDS 

The cross reference In § 10.103-1 (b) 
has been changed to ft 8.707. Section 
10.103-1 <b>, as revised, reads as follows: 

i 10.103 Performance bonds. 

$ 10.103-1 Performance bonds in con¬ 
nection with contracts other than con¬ 
struction contracts. • • • 

<b) It shall be furnished by the con¬ 
tractor within the time specified in the 
contract; and if it is not so furnished, the 
contracting ofilcer shall notify the con¬ 
tractor that if the bond Is not furnished 
within 10 days after receipt of such no¬ 
tice, the contract shall be terminated 
pursuant to paragraph <a> <U> of the 
“Default” clause of $ 8.707. 

(Sec. 201, 55 Stat. 839, as amended, sec. 2202, 
70A Stat. 120; 50 U. 8. C. App. 011. 10 U. S. C. 
2202. Interprets or applies secs. 2301-2314. 
70A Stat. 127 133; 10 U. 8. C 2301 2314. R. O. 
9001, 0 P. R. 6787. as amended by E. O. 9206. 
8 P. R. 1429, 3 CFR. 1043 Cum. Supp.) 

J. J. Phei.an, Jr., 
ytcfiwo Director for Procurement 
Policy. Office of Assistant Sec¬ 
retary of Defense (Supjrty and 
Logistics ). 

|F. R Doc. 68-9903; Filed. Nov. 28. 1068; 
8:49 a. m.j 


TITLE 6—AGRICULTURAL CREDIT 

Chapter IV—Commodity Stabilization 
Service and Commodity Credit Cor¬ 
poration, Department of Agriculture 

Subchapfer D—Regulation* Under Soil Bank Act 

|Arndt, 25) 

Part 485— Son. Bank 

SuerART—C onservation Reserve 
Program 

INCORRECT on INCOMPLETE INFORMATION 
UNDER 1056 PROGRAM 

The regulations governing the con¬ 
servation reserve part of the Soil Bank 


1 A facsimile of this form has been filed 
with the Fcdern] Register Division: copies of 
the farm may be obtained through tho con¬ 
tracting officer in any of the military depart¬ 
ments. 
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Program. 21 F. R. 6289. as amended, are 
hereby further amended by inserting a 
new $ 485.180 immediately following 
l 485.185 to read as follows; 

5 485.186 Incorrect or incomplete in - 
formation under 1956 program, (a) 
Pursuant to the provisions of Public Law 
85-413, 85tii Congress, the Adminis¬ 
trator. CSS. may, if he deems it desirable 
in order to provide fair and equitable 
treatment to a producer, authorize com¬ 
pensation for certain losses suffered by 
such producer under the conservation 
reserve program as a result of the cir¬ 
cumstances set forth below; 

(1) Incorrect or incomplete informa¬ 
tion was furnished to the producer by a 
representative of the Secretary author¬ 
ized to furnish information under the 
program; 

(2) The producer relied, in good faith, 
on such information and entered into a 
conservation reserve contract in 1956 or 
took action with the intention of enter¬ 
ing into a contract in such year; and 

(3) The producer is not entitled to 
receive under the provisions of the reg¬ 
ulations the payment which was stip¬ 
ulated in the contract or which would 
have been stipulated if a contract had 
been entered into. 

<b) Compensation shall be paid to the 
producer under this section In an amount 
which the Administrator determines will 
reimburse the producer for: (1) The net 
loss suffered by the producer as a direct 
result of his destruction of a crop or his 
refraining from harvesting or grazing in 
an attempt to qualify for an annual pay¬ 
ment. except that compensation for such 
loss plus any annual payment already re¬ 
ceived shall not exceed the annual pay¬ 
ment stipulated in the contract for the 
year in which such action was taken or 
which would have been stipulated for 
such year if a contract had been entered 
into on the basis of the incorrect or In¬ 
complete Information, and <2) the net 
loss suffered by the producer as a direct 
result of action which he took in an at¬ 
tempt to qualify for a cost-shoring pay¬ 
ment. except that compensation for such 
loss plus any cost-sharing payment al¬ 
ready received shall not exceed the pay¬ 
ment for such cost-sharing practice 
stipulated in the contract or which would 
have been stipulated if a contract had 
been entered into on the basis of the in¬ 
correct or incomplete information: Pro¬ 
vided , That no producer shall be paid any 
compensation under this section for loss 
suffered as a result of action which he 
took or refrained from taking after De¬ 
cember 31.1957, in an attempt to qualify 
for an annual or cost-sharing payment. 

(c) Compensation shall be made under 
this section by means of a Commodity 
Credit Corporation sight-draft, payable 
to the producer or his assignee. 

(Sec. 124. 70 SUt. 108; 7 V. S. C. 1812) 

Issued at Washington, D. C.. this 24th 
day of November 1958. 

[seal] True D. Morse, 

Acting Secretary. 

IF. R. Doc. 58 9008; Filed. Nov. 28. 1058; 

6:50 a. m.J 


RULES AND REGULATIONS 

TITLE 7—AGRICULTURE 

Subtitle A—Office of the Secretary of 
Agriculture 

Part 5—Determination or Parity Prices 

REVISION or PARITY PRICE OP A COMMODITY 

This document prescribes rules of pro¬ 
cedure relating to public hearings under 
section 301 (a) (1) <F> of the Agricul¬ 
tural Adjustment Act of 1938. as amended 
(7 U. 8. C. 1301 (a) (l) <F) >. conducted 
for the purpose of determining whether 
the parity price for an agricultural com¬ 
modity is seriously out of line with the 
parity prices of other agricultural com¬ 
modities and the proper relationship 
between the parity price of such com¬ 
modity and the parity prices of other 
agricultural commodities. Since there 
is an immediate need for such rules of 
procedure, these rules shall become 
effective Immediately upon publication 
in the Federal Register. The regula¬ 
tions issued by the Department of 
Agriculture relating to the determination 
of parity prices (21 F. R. 761 > are hereby 
amended by adding the following new 
section: 

S 5.6 Revision of the parity price of a 
commodify—«a> Initiation of hearing*. 
The “modernized" parity formula speci¬ 
fied in section 301 <a> <1) of the 

Agricultural Adjustment Act of 1938, as 
amended, takes into consideration the 
average prices received by farmers for 
agricultural commodities during thejast 
ten years and is designed gradually to 
adjust relative parity prices of sperific 
commodities for persistent or continuing 
changes in demand and supply conditions 
w hich are reflected in market prices. Ac¬ 
cordingly. only In rare cases is it possi¬ 
ble for the parity price of any agricul¬ 
tural commodity to become seriously out 
of line with the parity prices of other 
agricultural commodities. In any case, 
however, in which producers of any agri¬ 
cultural commodity believe that the 
parity price of such commodity, as com¬ 
puted pursuant to the provisions of sec¬ 
tion 301 (a) (l), is seriously out of line 
with the parity prices of other agricul¬ 
tural commodities, a request for a pub¬ 
lic hearing under section 301 (a) (1) (F> 
may be submitted to the Secretary of 
Agriculture by a substantial number of 
interested producers. The producers 
shall also furnish to the Secretary, with 
such request or separately, data support¬ 
ing their conclusion that the parity price 
of such commodity is seriously out of line 
w ith the parity prices of other commodi¬ 
ties. Upon receipt of such a request with 
supporting data, or at any time upon the 
Secretary's own motion, this Department 
will make a preliminary study of the rela¬ 
tionship between the parity price of such 
commodity and the parity prices of other 
commodities, and if the Secretary con¬ 
cludes that there appears to be reason¬ 
able grounds for believing that the parity 
price of such commodity is seriously out 
of line with the parity prices of other 
agricultural commodities, a hearing will 
be held pursuant to the provisions of 
section 301 (a) (1> »F>. 


(b) Notice of hearing . If the Secre¬ 
tary of Agriculture determines that such 
a hearing shall be held, be shall issur a 
notice of the hearing, which shall be filed 
with the Hearing Clerk of the United 
States Department of Agriculture, who 
6hail promptly (1) cause such notice to 
be published in the Federal Register, 
and (2) mall a copy thereof to each of 
the producers who requested the hearin* 
and to grower organizations known to be 
interested in the hearing. Legal notice 
of the hearing shall be deemed to be given 
upon filing such notice with the Fedejui 
Register for publication, and failure to 
give notice in the manner otherwise pro- 
vided in this paragraph shall not affect 
the legality of the notice. The notice of 
hearing shall state the purpose of the 
hearing and the time and place of the 
hearing. The time of the hearing shsU 
not be less than fifteen days after the 
date of publication of the notice in the 
Federal Registeb. unless the Secretary 
shall determine that an emergency exists 
which requires a shorter period of notice, 
in which case the period of notice shall 
be that which the Secretary determines 
to be reasonable in the circumstance 

<c> Conduct of hearing —(1) Presiding 
officer. Each hearing held under section 
301 (a) (1) <F) shall be presided over by 
a Hearing Examiner of the Office of 
Hearing Examiners of the United States 
Department of Agriculture or such other 
employee of the Department as the Sec¬ 
retary may designate for the purpose 

(2) Time and place of hearing. Each 
hearing shall be heard at the time and 
place set forth in the notice of hearing 
but may be continued by the presiding 
officer from day to day or adjourned to a 
later date or to a different place without 
notice other than the announcement 
thereof at the hearing. 

(3) Order of procedure . At the com¬ 
mencement of the hearing, the presiding 
officer sliall file as an exhibit a copy of 
the Federal Register containing the 
notice of the hearing and shall then out¬ 
line briefly the procedure to be followed. 
Evidence shall then be received from in¬ 
terested persons in such order as the 
presiding officer shall prescribe. 

<4> Submission of evidence. The 
hearing shall be conducted in such a way 
as to obtain a clear and orderly record. 
All interested persons appearing at the 
hearing shall be given reasonable oppor¬ 
tunity to offer data, views, or arguments 
relevant to (1> whether the parity price 
for the agricultural commodity involved 
is or is not seriously out of line with the 
parity prices of other agricultural com¬ 
modities. and (il> the proper relation¬ 
ship between the parity price of such 
commodity and the parity prices of other 
agricultural commodities and the revi¬ 
sions. if any, which should be made in 
computing the parity price of such com¬ 
modity. All documentary exhibits shall 
be submitted in duplicate. The presid¬ 
ing officer shall, insofar as possible ex¬ 
clude irrelevant, immaterial, or unduly 
repetitious evidence but shall not apply 
technical Judicial rules of evidence. 
Every witness shall be subject to ques¬ 
tioning by the presiding officer or by any 
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oihcr representative of the Department, 
but cross-examination by other persons 
shall not be allowed, except In the dis¬ 
cretion of the presiding officer. The 
proceedings at the hearing shall be trans¬ 
cribed verbatim. 

Written arguments. The presid¬ 
ing officer shall fix a time, not to exceed 
ten days from the close of the hearing, 
irithln which interested persons may file 
written arguments with the Hearing 
Clerk 

<d' Preparation and issuance of de- 
tfrrnmation —<1) Preparation of recom¬ 
mendation. As soon as practicable after 
the close of the hearing, the presiding 
officer, or such employees of the Depart¬ 
ment as may be assigned for the purpose, 
shall review, consider, and weigh all evi¬ 
dence of probative value, views, and 
arguments which have been submitted, 
tad may consider other pertinent infor¬ 
mation and data which is available in 
the Department of Agriculture, and shall 
niton;v o recommendation thereon to the 
Secretary. 

(2* Determination by the Secretary. 
As soon as possible after receipt of the 
recommendation, the Secretary shall de¬ 
termine w hether the parity price of such 
commodity computed in accordance w ith 
•ectlcm 301 *a> <1) appears to be seri¬ 
ously out of line with the parity prices 
ot other agricultural commodities, 
whether the facts require a revision of 
the method of computing the parity price 
of such commodity, and the revision, if 
any. wtiich is required in the method of 
computing the parity price of such com¬ 
modity. Such determination by the Sec¬ 
retary shall be final. The Secretary's 
determination shall be filed with the 
Hearing Clerk who shall cause the de¬ 
termination to be published promptly in 
the Federal Register. The Hearing 
Clerk shall also mall a copy of the de¬ 
termination to each producer and 
grower organization which participated 
in or is known to be interested in the 
hearing. Upon application to the Hear¬ 
ing Clerk, any person shall be entitled to 
» copy of the determination. 

<8cc $01, 52 stM. 38, aa amended; 7 U. 8. O. 

1301) 

Done at Washington, D. this 25th 
day of November 1958. 

l seal ) TrueD. Morse. 

Acting Secretary of Agriculture. 

I* n Doc. 38-9917; FUed. Nov. 28. 1958; 

8:52 a. m | 


Chapter 111—Agricultural Research 
Service, Department of Agriculture 

Part 301— Domestic Quarantine 
Notices 

******—FRUITS AND VEGETABLES FROM 
PUERTO RICO OH VIRGIN ISLANDS 

Movement or fresh okra from Puerto 

Rico OX VIRGIN ISLANDS 

On September 24.1958. there was pub- 
r* €d hi the Finer al Register 1 23 F. R. 

> ♦ a notice of rule making concerning 
40 aj nendment of 5 301,58-3 ta> of the 
r *vu!uUoa$ supplemental to the quaran¬ 
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tine relating to Fruits and Vegetables 
from Puerto Rico or the Virgin Islands 
(7 CFR 301.50-3 (a)). After due con¬ 
sideration of all relevant matters, and 
under the authority contained in sec¬ 
tions 8 and 9 of the Plant Quarantine 
Act of 1912. as amended (7 U. S. C. 161. 
162). 7 CFR 301.58-3 (a) is hereby 
amended to read as follows: 

$ 301.58-3 Fruits and vegetables the 
movement of which is authorized / (a) 
Subject to the conditions provided in this 
section, and to any treatment prescribed 
by the Director of the Plant Quarantine 
Division, the following fruits and vege¬ 
tables may be moved wheel they are free 
from plant litter, are marked in com¬ 
pliance with § 301.58-8. and have been 
inspected by an inspector and certified 
by him to be free from injurious insect 
infestation (including the West Indian 
fruitfiy and the bean pod borer) or to 
have been given prescribed treatment: 

CUruA fruit* (orange, grapefruit, lemon, 
citron, and lime); 

Corn (sweet com on cob): 

Peppers: 

String beans, lima beans, faba bean*, and 
plgeonpcas. In the pod. and fresh okra. How¬ 
ever. product* within thla subparagraph will 
be certified for movement to porta other than 
Baltimore. Maryland, or any Atlantic Coast 
port north thereof only when they have been 
treated aa prescribed by the Director of the 
Plant Quarantine Division, and under the 
supervision of an Inspector. Such product* 
may be certified for movement to Baltimore. 
Maryland, and Atlantic Coast port* north 
thereof without euch treatment, but un¬ 
treated fresh okra may be so certified only 
for Immediate processing or consumption In 
these northern areas. 

This amendment shall become effective 
on December 30. 1958. 

This amendment authorizes the move¬ 
ment of fresh okra from Puerto Rico or 
the Virgin Islands of the United States 
to Baltimore, Maryland, and Atlantic 
Coast ports north thereof under certifi¬ 
cation but without further treatment. 
Fresh okra that has been examined by 
an Inspector and found free from in¬ 
jurious insect infestation and Is so certi¬ 
fied. may enter at the ports designated 
without constituting a hazard of spread¬ 
ing dangerous insects. Tills subsection 
also allows the movement of fresh okra 
from Puerto Rico or the Virgin Islands of 
the United States to any mainland port 
when It has been treated and so certified. 

Provisions not proposed in the notice 
of rule making limit the fresh okra that 
may be moved to certain northern areas 
under certification but without treat¬ 
ment to fresh okra for immediate proc¬ 
essing or consumption in these areas. It 
was the intent of the proposal to assure 
that fresh okra moved in the above 
manner is not roshipped to cotton-grow¬ 
ing States, thereby eliminating any 
remote possibility of spreading the pink 
boll worm to such localities. The addi¬ 
tional provisions have been added to 


•The following are not considered raw or 
uproccssed fruit* and vegetables within the 
meaning of I 301.58: Coconut*, breodnuta, 
dried pea* and bean*, dried seed*, dried or 
cured medicinal plant* and herb*, annntto 
seeds (nchlotc). gourd (hlguero), cannon¬ 
ball fruit (Couroupita RUlanenil*). and cut 
flower*. 
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clarify this intent It is not believed 
that the provisions not included in the 
notice of rule making will be objectiona¬ 
ble to affected persons, and it does not 
appear that further public rule making 
procedure will make new information 
available to the Department. Therefore, 
it is found upon good cause under section 
4 of the Administrative Procedure Act (5 
U. S. C. 1003) that further notice of rule 
making and other public procedure on 
the amendment in question are im¬ 
practicable and unnecessary. 

(Secs. 8.0. 37 Slat. 318. aa amended; 7 U. 8. C. 
161. 162) 

Done at Washington. D. C.. this 25th 
day of November 1958. 

I seal) M. R. Clarkson. 

Acting Administrator , 
A0ricw//ura/ Research Service. 

IF. n Doc. 58-0914; Filed, No?. 28. 1958; 
8:51 a. m l 


Chapter IV—Federal Crop Insurance 
Corporation, Department of Agri¬ 
culture 

Part 401— Federal Crop Insurance 

Subpart—Regulations for the 1958 and 
Succeeding Crop Years 

COUNTY DESIGNATED FOR SOYBEAN CROP 
INSURANCE 

Orangeburg County. South Carolina, 
is hereby added to the list of counties, 
published August 6. 1958 (23 F. R. 5951). 
as supplemented by an appendix pub¬ 
lished September 30.1958 (23 F. R. 7569) , 
which were designated for soybean crop 
insurance for the 1959 crop ycy pursu¬ 
ant to authority contained in paragraph 
(a> of f 401.1 of the above-identified reg¬ 
ulations, as amended. 

iSfrcu. 506. 516, 52 Sint. 73. as amended, 77 
aa amonded; 7 U. 8. C. 1506. 1516) 

l seal! F. N. McCartney. 

Manager , 

Federal Crop Insurance Corporation. 

|P. R. Doc. 58 0910; Filed. Nov, 28. 1058; 
8:52 a. m_| 


Part 401— Federal Crop Insurance 

Subpart—Regulations for the 1958 
and Succeeding Crop Years 

COUNTIES DESIGNATED FOR GRAIN SORGHUM 
CROP INSURANCE 

Pursuant to authority contained in 
paragraph (a) of 5 401.1 of the above- 
identified regulations, as amended, the 
following counties have been designated 
for grain sorghum crop insurance for 
the 1959 crop year. 

Kansas: Stafford. 

Oklahoma: Caddo. 

Texan: Hale. 

(8ecs. 500. 516. 52 Stat. 73. a* amended, 77, 
a* amended; 7 U. S. C. 1506. 1510) 

ISeal) F. N. McCartney. 

Manager . 

Federal Crop Insurance Corporation. 

|F. R, Doc. 58 0918; Filed. No?. 28, 1958; 
8:52 a. m.J 
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RULES AND REGULATIONS 


Pact 401— Federal Crop Insurance 

SuBrART—R egulations tor the 1958 and 
Succeeding Crop Years 

COUNTY DESIGNATED FOR COTTON CROP 
INSURANCE 

Greene County, Arkansas, Is hereby 
added to the list of counties, published 
August 6 , 1958 <23 F. R. 5950 * . as supple¬ 
mented by an appendix published Sep¬ 
tember 30. 1958 <23 F. R. 7569». which 
were dertonated for cotton crop insur¬ 
ance for the 1959 crop year pursuant to 
authority contained in paragraph <a) 
of I 401.1 of the above-identified regula¬ 
tions. as amended. 

(See* 508. 510. 52 SUL 73. or amended, 77. as 
amended; 7 U. S. C 1500. 1510) 

(seal ) F. N. McCartney, 

Manager, 

Federal Crop Insurance Corporation. 

|P. K. Doc. 58 0919: Piled, Nov. 28. 1968; 
Hr62 a. m 1 


Chapter VII—Commodity Stabilization 
Service (Farm Marketing Quotas 
and Acreage Allotments), Depart¬ 
ment of Agriculture 

Part 725—Burley, Flue-Cured. Frer- 
Curxd, Dark Air-Cured, and Virginia 
Sun-Cured Tobacco 

national mat.kitting quota for flue- 
cured TOCACCO 

Proclamation of a national marketing 
quota for fluc-cured tobacco for the three 
marketing years beginning July 1, 1959. 
and announcement and apportionment 
of the national marketing quota for fluc- 
cured tobacco for the 1959-60 marketing 
year. 

§725.1001 Basis and purpose, (a) 
Sections 725.1001 and 725.1002 are issued 
(1) to establish the reserve supply level 
and the total supply of flue-cured tobacco 
for the marketing year beginning July 1, 
1958; (2) to proclaim a national market¬ 
ing quota for Cue-cured tobacco for each 
of the three marketing years beginning 
July 1. 1959; (3) to announce the amount 
of the national marketing quota for fluc- 
cured tobacco for the marketing year be¬ 
ginning July 1. 1959; and <4i to appor¬ 
tion such national marketing quota 
among the several States. The findings 
and determinations by the Secretary con¬ 
tained in § 725.1002 have been made on 
the ba*te of the latest available statitles 
of the Federal Government, and after 
due consideration of data, views, and 
recommendations received from flue- 
cured tobacco producers and others as 
provided In a notice <23 F. R. 7587 > given 
in accordance with the Administrative 
Procedure Act <5 U. S. C. 10<r*>. 

(b> Since the Agricultural Adjustment 
Act of 1938. as amended, requires the 
holding of a referendum of fluc-cured 
tobacco farmers within 30 days after 
Issuance of the proclamation of the 
national marketing quota for such kind 
of tobacco to determine whether such 
products favor marketing quotas, it is 


hereby found thAt compliance with the 
30-day effective date provision of the 
Administrative Procedure Act is im¬ 
practicable and contrary to the public 
interest. Therefore, the proclamation 
and the announcement and apportion¬ 
ment of the national marketing quota 
for flue-cured tobacco for the 1959-60 
marketing year contained herein shall 
become effective upon the date of filing 
with the Director, Division of the 
Federal Register. 

§ 725.1002 Findings and determina¬ 
tions with respect to the national mar¬ 
keting quota for flue-cured tobacco for 
the marketing pear beginning July I, 
1959 —(a) Reserve supply level. 1 The re¬ 
serve supply level for flue-cured tobacco 
is 3.005.8 million pounds, calculated, as 
provided in the Agricultural Adjustment 
Act of 1938, os amended, from a normal 
year's domestic consumption of 7C5.0 
million pounds and a normal year’s ex¬ 
ports of 460.0 million pounds. 

<b) Total supply . The total supply 
of fluc-cured tobacco for the marketing 
year beginning July l, 1958, is 3.388.5 
million pounds consisting of carry-over 
of 2,308.1 million pounds and estimated 
1958 production of 1,080.4 million 
pounds. 

<c) Carry-over. The estimated carry¬ 
over of flue-cured tobacco at the be¬ 
ginning of the marketing year for such 
tobacco beginning July 1. 1959, is 2,161.0 
million pounds calculated by subsist¬ 
ing the estimated disappearance for the 
marketing year beginning July 1. 1958 of 
1,227.5 million pounds from the total 
supply of such tobacco. 

<d) National marketing quota, dincc 
the 1958-59 marketing year is the last 
of three consecutive years for which 
marketing quotas previously proclaimed 
will be in effect, a national marketing 
quota for each of the three marketing 
years beginning July 1. 1959 is hereby 
proclaimed. The amount of flue-cured 
tobacco which will make available during 
the marketing year beginning July 1. 
1959. a supply of fluc-cured tobacco 
equal to the reserve supply level of such 
tobacco is 844.8 million pounds, and a 
national marketing quota of such amount 
Is hereby announced. It is determined, 
however, that a national marketing 
quota in the amount of 844.8 mtllion 
pounds would result in undue restriction 
of marketings during the 1959-60 mar¬ 
keting year and such amount is hereby 
increased by 20 percent. Pursuant to 
section 313 <e) of the Act, the quota so 
determined and Increased is further in¬ 
creased so that the amount of the na¬ 
tional marketing quota for fluc-cured 
tobacco in terms of the total quantity of 
such tobacco which may be marketed 
during the marketing year beginning 
July 1. 1959 Is 1,013,972.300 pounds. 

<e) Apportionment of the quota. The 
national marketing quota is hereby ap¬ 
portioned among the several States pur¬ 
suant to section 313 (a) of the Agricul¬ 
tural Adjustment Act of 1938, as 


* Rounded to the nearest tenth of a million 

pound*. 


amended, and converted Into S!atc 
acreage allotments in accordance with 
section 313 <g) of the Act as folio**: 

Stater 

Alabama_—— 501 # 

Florida_ 15 i :3 5 

Georgia_ 72 3*3 * 

North Carolina _ 470. 3m : 

South Carolina_ 82 7i r * 0 

Virginia. 71.456.1 

Reserve 1 _____ 1.7M.I 

‘Acreage reserved for eUabliahlng allot¬ 
ments for new farms. 

(Sec. 375. 52 Stat. 66, u amended: 7 V 3 C. 
1375. Interpret or apply sees. 301. 312. 313. 
52 SUt. 3B. 46. 47. oa amended. 7 U. b. £ 
1301.1312. 13131 

Done at Washington, D. C.. this :5lh 
day of November 1958. Witness my hand 
and the seal of the Dopartmer, of 
Agriculture. 

(sealI True D. Morsi 

Acting Secretary of Agriculture. 

(F. R Doc. 58-9025: Plied, Nov. 26 fit 

1:00 p. m-J 


Chapter VIII—Commodity Stabiliza¬ 
tion Service (Sugar)! Department of 

Agriculture 

SvbchopNr E—OetcrmJnofion of $uga/ 
Commercially Recoverable 

Part 833 —Mainland Cane Sugar A~u 

1058 CROP 

Pursuant to the provisions of see Mon 
302 (a) of the Sugar Act of 1948 as 
amended thereinafter referred to as 
"act"), the following determination is 
hereby issued: 

§ 833 5 Sugar commercially recover¬ 
able from sugarcane in the Mainland 
Cane Sugar Area —(a) Definition. For 
the purpose of this section, the term 

(1) "Trash'* means green or dried 
leaves, sugarcane tops, dirt and all other 
extraneous material. 

<2> “Oross weight** means the total 
weight f short tons) of sugarcane, includ¬ 
ing trash, as delivered by a producer for 
processing for sugar production. 

<3> "Netweight" means: 

(I) In Florida, 96.0 percent of stcxs* 
weight, and 

(it) In Louisiana, the weight obtained 
by deducting the weight of trash from the 
gross weight of sugarcane as delivered by 
a producer. 

<b> Recoverable sugar . For the 1958 
crop of sugarcane, the amount of su ;vr. 
in hundredweight, raw value, commer¬ 
cially recoverable from sugarcane grown 
on a farm In the Mainland Cane Su it 
Area and marketed (or processed by the 
producer) for the extraction of sugar or 
liquid sugar, from an acreage not in ex¬ 
cess of the proportionate share for the 
farm, shall be obtained by multiply to? 
the net weight of the sugarcane in tons 
by the rate of recoverability specified for 
the average percentage of sucrose in the 
normal Juice of such sugarcane M 
follows: 
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1 1 ) For farms in Louisiana. 

Kate of 

ptftrntiigt of eticrote recmerabtlttp 
in norma] Juice: 1 (per hundred ted ghtl 
$0 _0.942 

1.0 ..1 100 

\it I_ 1.431 

U0. ...1.590 

I JO. . 1.767 

14 0. -.1 937 

150 . 2.J00 

UTO. ..~. 2 273 

nn. .. 2 439 

no.. ..-.2,606 

'lute* for the Intervening tenth* of ! 
pcrcrnt ahull be calculated by Interpolation. 

• 2) For farms in Florida . 


Kate of 

Ptrc^ntagt of rocroae recoverability 


ti> -nunJ Juice: ‘ 

10___ 

(per hundredweight) 
___0.940 

?I _ 

_ 1.138 

10.0.... 

___1.322 

11 0. 

17 0__ 

14 0 _ _■ J 

. - 1.847 

140 ___ 

...2.021 

13 0 r 

___ _ 2. 192 

ISO. 

.. .... 2. 367 

IT D_ __ 

M0.. _ 


‘(lutes for the Intervening tenth* of 1 per- 


tint ^iuOi be calculated by interpolation. 

KTATrairKT or BASES AND CONSIDERATIONS 

!> terminations of amounts of sugar 
commercially recoverable from sugar 
beets and sugarcane are required under 
section 302 (a) of the act to establish the 
amounts of sugar upon which payments 
arc to be made pursuant to the act. 

The rates of 6ugar commercially 
recoverable at the various normal Juice 
sucrose levels, as specified in this de- 
term, nation, were calculated from data 
reported to the Department by the 
processors Of sugarcane for sugar in each 
of the States of Florida and Louisiana. 
In instances where the data for Florida 
fceri reported in terms of gross weight, 
Adjustments were made to reflect “net 
weight” of sugarcane as defined in this 
determination. The calculation made 
use of data representing averages in each 
State for the crop years 1953. 1954. 1955. 
19SC and 1957. of each of the factors of 
normal juice extraction (the quantity of 
normal Juice extracted per ton of sugar¬ 
cane >, boiling house efficiency (the ratio 
of the amount of sugar produced to the 
Amount that could theoretically be pro¬ 
duced), the polarisation of the sugar 
produced, and net sugarcane os a per¬ 
cent of gross sugarcane. The calcula¬ 
tion also used the purity or retention 
factor wliich correlates purity of normal 
Juice with sugar recovery based on the 
woll-established Winter-Carp formula. 
That formula is expressed mathemat- 
Jwjy as follows: Purity or Retention 
Factor= (1.4—40P) In which P is purity 
or normal juice. For the purposes of this 
determination, the computed purity at 
®ach of the various normal juice sucrose 
teve « tor the crop years 1954, 1955, 195$ 
And 1957 was used. 

In calculating sugar, commercially re¬ 
coverable, the data are used in the fol- 

No. 233-7 


lowing manner: The product of normal 
juice extraction and boiling house ef¬ 
ficiency is divided by the product of the 
polarization of sugar produced and net 
sugarcane os a percent of gross sugar¬ 
cane. The result so obtained is multi¬ 
plied by 2.000 to obtain a factor which 
when multiplied by normal juice sucrose 
and the purity or retention factor for 


Except for the use of an additional 
year in computing the purity factor, and 
the appropriate changes in the moving 
five-year averages, the aforestated cal¬ 
culation is the same as that used for 
the 1957 crop. 

Accordingly. I hereby find and con¬ 
clude that the aforestated determination 
will effectuate the applicable provisions 
of the act, 

(Sec 403. 61 Slut. 932; 7 V. 8. C. 1153. In¬ 
terpret* or applies sect. 302. 303, 304 ; 61 SUt. 
030. u amended. 931; 7 U. 8. C. 1132. 1133, 
1134) 

Issued UUs 24th day of November 1958. 

I seal I True D. Morse, 

Acting Secretary of Agriculture . 

|F R. Doc. 58-0910; FUed. Nov. 28. 1958; 
8:50 a. m.| 


Swbchapter F—Determination of Normal Yield* 
and Eligibility for Abandonment ond Crop 
Defkioncy foymenl* 

|8ugar Determination 845 2] 

Part 845— Mainland Cane Sugar Area 

1958 AND SUBSEQUENT CROPS 

Pursuant to the provisions of section 
303 of the Sugar Act of 1948, as amended 
(hereinafter referred to as "act"), the 
follow ing determination is hereby issued: 

S 845.2 Normal yields of commercially 
recoverable sugar per acre and eligibility 
for payment with respect to acreage 
abandonment and crop deficiencies for 
sugarcane farms in the Mainland Cane 
Sugar Area.—<a) Definitions. For the 
purposes of tills section, the following 
definitions shall be applicable: 

(1) -Planted acres” shall mean the 
acreage of sugarcane planted within the 
farm proportionate share which is cither 
harvested for the extraction of sugar or 
liquid sugar or is abandoned (bona fide), 
insofar as its use in sugar production or 
as seed is concerned, because of drought, 
flood, storm, freeze, disease, or Insects. 

(2> ‘ Harvested acres” shall mean any 
acreage of sugarcane on which all cus¬ 
tomary harvesting operations have been 
performed (cutting, topping, stripping or 
burning) preparatory to marketing for 
the extraction of sugar or liquid sugar, 
provided such harvesting operations were 
performed at a time when such sugar¬ 
cane was in a condition acceptable for 
processing for such purpose, and at a 
time when sugarcane was being pro¬ 
cessed for such purpose. 

(3> The ‘ annual yield for the farm” 
shall mean the average yield in hundred- 


that normal Juice sucrose gives pounds 
of sugar per ton of net sugarcane. By 
use of the applicable raw value conver¬ 
sion factor, in accordance with section 
101 (h) of the Sugar Act. pounds of sugar 
per ton of net sugarcane are converted 
into sugar, commercially recoverable, 
raw value. Expressed mathematically 
the formula reads: 


weight of sugar commercially recover¬ 
able per planted acre, as computed from 
the production record applicable to all 
of the land constituting the farm in the 
crop year for which such annual yield 
is established. 

(4) The “county yield” shall mean the 
average hundredweight of sugar com¬ 
mercially recoverable per planted acre 
in the county in a crop year, except that 
ir the total number of farms or paru of 
farms producing such sugarcane was less 
than five for any such year, the county 
yield for such year shall be the yield 
established by the Agricultural Stabiliza¬ 
tion and Conservation State Committee 
(hereinafter referred to as ASC State 
Committee) on the basis of the yield 
which could have been reasonably ex¬ 
pected that year in such county consid¬ 
ering weather conditions and the yields 
obtained from other crops. 

(5) 'The county normal yield" shall 
mean the simple average of the county 
yields for all of the next preceding five 
crop years for which county yields are 
established, except that If county yields 
are established for three or more of such 
years on the basis of the yields which 
could have been reasonably expected In 
such years, the county normal yield shall 
be the yield established by the ASC State 
Committee on the basis of the yield 
which could have been reasonably ex¬ 
pected in the county during such years 
considering weather conditions and the 
yields obtained from other crops. 

(b> Farm normal yield . The normal 
yield per acre of each sugarcane farm 
in the Mainland Cane Sugar Area shall 
be established for the 1958 and each sub¬ 
sequent crop year as follows: 

(1) For a farm on which there were 
planted acres in more than two of the 
next preceding five crop years, the nor¬ 
mal yield shall be the simple average 
of all the annual yields for the farm for 
such crop years. 

(2) For a farm on which there were 
planted acres in only one or two of the 
next preceding five crop years, the nor¬ 
mal yield shall be the product derived by 
multiplying the county normal yield by 
the percentage obtained by dividing the 
simple average of the annual yields for 
the farm for such year or years by the 
simple average of the county yields for 
such year or years, except that the nor¬ 
mal yield for such form shall be not less 
than 80 percent nor more than 120 per¬ 
cent of the county normal yield. 

(3) For a farm on which there were 
planted acres in none of the next pre¬ 
ceding five crop years, the normal yield 
shall be 90 percent of the county normal 
yield. 
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RULES AND REGULATIONS 


<c> Eligibility for abandonment and 
deficiency payments —(1) General. For 
tile 1958 and each subsequent crop, each 
farm having abandonment of planted 
sugarcane acreage or having a crop defi¬ 
ciency of harvested sugarcane acreage 
below 80 percent of the normal yield for 
such acreage, or having both such aban¬ 
donment and deficiency, shall be ap¬ 
proved by the local ASC County Com¬ 
mittee for payments relating thereto if 
the following conditions with respect to 
the farm are met: 

(I) The abandonment or deficiency 
was caused directly by drought, fiood, 
storm, freeze, disease or insects. 

(ii» The planted acres that were aban¬ 
doned. or the harvested acres with re¬ 
spect to which there was such a crop 
deficiency, were suitable for the produc¬ 
tion of sugarcane and were cared for up 
to the tune of harvest or abandonment, 
as the case may be. in a manner which 
could have been expected under average 
conditions to produce a normal crop of 
sugarcane. 

Uii> The farm was located in whole or 
in part in a parish or local producing area 
(as hereinafter established > of Louisiana 
or In a local producing area of Florida 
in which such committee determines that 
due to drought, fiood. storm, freeze, di¬ 
sease, or insects, the actual yields of 
commercially recoverable sugar from the 
planted acreages on farms or parts of 
farms in such parish or local producing 
area were below 80 percent of the appli¬ 
cable normal yields cither for 10 percent 
or more of the number of such farms, or 
for those farms on which were planted 
10 percent or more of the total planted, 
acres on all farms in such parish or local 
producing area. 

<iv> There was compliance with all the 
other conditions for payment prescribed 
by the act. 

Parish or local producing area. Tn 
Louisiana, the local ASC Parish Commit¬ 
tee shall first ascertain as to each crop 
of sugarcane whether the determination 
of yields, ns provided for in subparagraph 
(1) <ill) of tills paragraph may be made 
on the parish level, and it not. it shall 
ascertain whether such determination of 
yields may be made as to a local produc¬ 
ing area In Florida, the local ASC 
County Committee shall make this de¬ 
termination of yields on the basis of a 
local producing area. 

(3) Approval and certification. Ap¬ 
proval by a member of the ASC Parish or 
County Committee on behalf of such 
committee of an application for an aban¬ 
donment payment or a crop deficiency 
payment, or both, shall constitute a de¬ 
termination that the farm with respect 
to which such application Is made is eligi¬ 
ble for an abandonment or a deficiency 
payment, or both, as the cose may be. 

(4 i Local producing areas. <l> Florida. 
In Florida. Indian River County shall 
constitute one local producing area and 
the counties of Glades. Hendry and Palm 
Beach shall constitute another local pro¬ 
ducing area. 

Ui) Louisiana. In Louisiana, individ¬ 
ual local producing areas within the spec¬ 
ified parishes are hereby established as 
follows: 


A*ctn*fon: Area 1—Ward* 1, 2 and 4; Area 
3—Ward* 5 and 7. 

Assumption: Area 1—Wivrds I. 3. 3 and 4: 
Area 3—Ward* 5, 6. 7 and 8: Area 3—Ward 0. 

Avoyellc*: Area i—Ward* 1 and 2. 

East Baton Rouge: Area 1—Ward 8. 

Iberia: Area 1—Ward* 3. 4 and 6; Area 2— 
Wards 1. 3. and 8; Area 3—Ward* 6. 7. and 0. 

Iberville: Area 1—Ward 1; Area 3—Wards 
2. 3. 6 and 8: Area 3—Ward* 7 and 9; Area 4— 
Ward* 4 and 5. 

Lafayette: Aren 1—Ward 4; Aren 2—Ward 
5; Area S—Ward 7; Area 4—Ward 0. 

LnlourcUe: Area 1—Ward* 1, 2. 4. 5. 8 and 
7; Area 3—Ward* 4. 8. 9 and 10. 

Pointe Coupee: Area 1—Words 3. 4. 5. 8, 7. 
8. 9, and 10; Aren 2—Wards 1 and 2. 

Raplcle* Area 1—Ward* 2 and 3. 

8t. Charles: Aren 1—Wards 1, 2 and 4; 
Area 2—Ward* 3 and 5. 

8t. James. Area 1—Wards 9 and 10: Area* 
3 through 8—Word* 2 through 8. respectively. 

8t. John the Baptist: Area 1—Ward* 4, 
6 and 0; Aren 2—Wards 1, 2 and 3. 

St. Lamlry: Area 1—Word 4: Area 2—Ward 
7. 

8t Martin: Area 1—Ward 1; Area 2—Ward 
3; Area 3—Word 4: Area 4—Ward 5. 

St Mary: Area 1—Word 1; Area 2—Ward 2; 
Area 3—Wards 3 and 10; Area 4—-Ward 7: 
Area 5—Ward 4; Area 6—Ward* 6. 6. 8 and 9. 

Terrebonne. Area 1—Warcln 1. 2. 3. 8 and 
9; Area 3—Ward* 4. 5. 8. 7 and 10. 

Vermilion: Area 1—Wards 1, 2. 3 nndJ7. 

Went Baton Rouge: Areas 1 through 7— 
Ward* 1 through 7. respectively. 

West Felicia no: Area 1—Ward 7. 

This determination supersedes with 
respect to the 1958 and subsequent crop 
years the “Determination of Normal 
Yields and Eligibility for Abandonment 
and Crop Deficiency Payments. Main¬ 
land Cane Sugar Area,” issued Septem¬ 
ber 30, 1949 i 14 F. R. 6058* and amended 
June 22. 1953 <18 F. R. 3634). 

STATEMENT OP BASES AND COi>*SIDE*ATIONS 

Section 303 of the act authorizes the 
Secretary to make payments to pro¬ 
ducers of sugar beets or sugarcane with 
respect to bonda fide abandonment of 
planted acreage and crop deficiencies of 
harvested acreage under certain condi¬ 
tions. The payments are computed in 
reference to normal yields of commer¬ 
cially recoverable sugar per acre, as es¬ 
tablished for individual farms pursuant 
to determinations issued by the Secre¬ 
tary. 

The pertinent language of section 303 
regarding eligibility for these payments 
reads; “• • • The Secretary is also au¬ 
thorized to make payments, on the con¬ 
ditions provided in section 301. with re¬ 
spect to bona fide abandonment of 
planted acreage nnd crop deficiencies of 
harvested acreage, resulting from 
drought, fiood. storm, freeze, disease or 
insects, which cause such damage to all 
or a substantial part of the crop of • • • 
sugarcane in the same factory district 
• • * county, • • • municipality, or 
local producing area, as determined in 
accordance with regulations issued by 
the Secretary.. 

The primary changes made by this 
determination in relation to normal 
yields of sugarcane, ns compared with 
the former determination, involve defi¬ 
nitions of “planted acres’’ and “harvested 
acres.” Certain amendments to the ijct 
approved during 1956 authorize the mar¬ 
keting of sugar beets or sugarcane from 
a farm for the extraction ol sugar for 


livestock feed without disqualifying the 1 
producer on the farm for Sugar Act. pay- I 
ments with respect to such crops within I 
the eiTectlve farm proportionate share. I 
This determination limits the acrert • to I 
be classified as planted acreage tn the I 
farm proportionate share, even if acid)- I 
tional acreage is used for the production I 
of livestock sugar. I 

Because of possible damage to a su ’nr- I 
cane crop by freeze during harvest time, I 
the matter of determining the acreai o to ■ 
be classified as harvested acreage is par- § 
ticularly significant In establishing I 
whether crop deficiency payment-; or 
acreage abandonment payments are pay¬ 
able pursuant to the Sugar Act with 
respect to cane which is cut but t* not 
fully marketed at the time of the freeze 
Accordingly, this determination include* 
a definition of “harvested acreat r to 
be applicable only for purposes of thb 
action. 

Under the former determination 
substantial part of the crop’* was deemed 
to mean 10 percent or more of the su ar¬ 
cane acreage on all farms or part* of 
farms in the county or local producing 
area. This determination provide^ that 
this requirement may be met by 10 per¬ 
cent or more of either the number of 
sugarcane farms or the sugarcane nrre- 
age. Also, under the former determina¬ 
tion, the effective area whs a county, or 
a local producing area comprlsin all 
contiguous farms in the county which 
were found by the local ASC County 
Committee to be similar with respect 
to types of soil, or with respect to topog¬ 
raphy. provided that farms separated 
from other farms by any natural barrier 
or large area of land were not Included 
in the same area. Sugarcane is pro¬ 
duced within the Mainland Cane Surmr 
Area in irregular geographical patterns 
which do not coincide with the local units 
used by the Department of Agriculture 
in administering agricultural programs. 
The parish has proven to be a satis¬ 
factory unit generally for determining 
the eligibility of farms for abandonment 
and deficiency payments where the ex¬ 
tent of crop damage has been widespread. 
However, the establishment of local pro¬ 
ducing areas within counties or parishes 
In accordance with the standards of soli 
types and topography, as heretofore pre¬ 
scribed. has contributed to indefinltcnes* 
in this respect since these standards 
might be interpreted and applied dif¬ 
ferently for different crops. 

This determination continues the use 
of the parish os the primary unit for the 
consideration of the extent of crop dam¬ 
age In Louisiana. However, in lieu of 
the use of indefinite local producing 
areas, this determination establishes 
local producing areas upon a fixed geo¬ 
graphical basis, with wards or groups of 
words constituting such areas in Loui¬ 
siana. There are relatively few sugar¬ 
cane farms in Florida, although the 
acreages per farm arc large and one farm 
Involves substantial acreages in more 
than one county. Accordingly, this de¬ 
termination does not authorize the us* 
of the county generally as a unit for this 
purpose in Florida, but rather d» 
nates Indian River County as one local 
producing area* and the counties ox 









Saturday, November 29, 1958 


FEDERAL REGISTER 


9257 


Glades. Hendry and Palm Beach as an¬ 
other such area. In either area, crop 
lo&ses on as few as two farms will qualify 
the entire area. 

Accordingly. I hereby find and con¬ 
clude that this determination will 
effectuate the applicable provisions of 

the act. 

(See 403. 61 SUt. 033; 7 U. 8. C. 1153. In¬ 
terpreta or «ppUe« tec. 303, 61 Suit 030, as 
amended; 7 U. 6. C. 1133) 

I sued this 24th day of November, 1958. 

[seal) Tare D. Morse, 

Acting Secretary oj Agriculture . 

|P. R. Doc. 50-0000; Plied. Nov. 20, 1958; 
8:50 a. m.J 


Chapter IX—Agricultural Marketing 

Service (Marketing Agreements and 

Orders), Department of Agriculture 

(Orange Reg 3501 

Pact 933— Oranges. Grapefruit, Tan- 

CI RINKS, AND TANGELOS GROWN IN 

Pi OR IDA 

LIMITATION Or SHIPMENTS 

K 933.934 Orange Regulation 3S0 —(a) 
Findings. <1> Pursuant to the market¬ 
ing agreement, os amended, and Order 
No 33. as amended (7 CFR Port 933>. 
mutating the handling of oranges, 
grapefruit, tangerines, and tangelos 
frown in Florida, effective under the 
applicable provisions of the Agricultural 
Marketing Agreement Act of 1937. as 
amended (7 U. S. C. 601 et seq.), and 
upon the basis of the recommendations 
of the committees established under the 
aforesaid amended marketing agree¬ 
ment and order, and upon other avail¬ 
able Information. It is hereby found that 
the limitation of shipments of oranges, 
including Temple oranges, os hereinafter 
provided, will tend to effectuate the de¬ 
clared policy of the act. 

»2> It is hereby further found that 
It Ls impracticable and contrary to the 
public Interest to give preliminary no¬ 
tice, engage in public rule-making pro¬ 
cedure. and postpone the effective date 
of this section until 30 days after pub¬ 
lication thereof in the Federal Register 
<eo Stat. 237; 5 U. S. C. 1001 et seq.) 
because the time intervening between 
the date when information upon which 
this section is based became available 
fnd the time when this section must 
become effective in order to effectuate 
the declared policy of the act is Insuffi¬ 
cient; a reasonable time is permitted, 
under the circumstances, for prepara¬ 
tion for such effective time; and good 
cause exists for making the provisions 
hereof effective as hereinafter set 
forth. Shipments of oranges. Including 
Temple oranges, grown in the produc¬ 
tion area, are presently subject to 
regulation by grades and sizes, pursu- 
®nt to the amended marketing agree- 
m ?nt and order; the recommendation 
*nd supporting Information for reg¬ 
ulation during the period specified 
herein were promptly submitted to 
the Department of ter an open meeting of 


the Growers Administrative Committee 
on November 25. 1958. such meeting was 
held to consider recommendations for 
regulation, after giving due notice of 
such meeting, and interested persons 
were afforded an opportunity to submit 
their views at this meeting; the provi¬ 
sions of this section, including the effec¬ 
tive time hereof, are identical with the 
aforesaid recommendation of the com¬ 
mittee. and Information concerning such 
provisions and effective time has been 
disseminated among handlers of such 
oranges; it is necessary, in order to 
effectuate the declared policy of the act, 
to make this section effective during the 
period hereinafter set forth so as to 
provide for the continued regulation of 
the handling of oranges, including 
Temple oranges, and compliance with 
this section will not require any special 
preparation on the part of the persons 
subject thereto which cannot be com¬ 
pleted by the effective time hereof. 

<b) Order. (1) Terms used in the 
amended marketing agreement and 
order shall, when used herein, have the 
same meaning as Is given to the respec¬ 
tive term in said amended marketing 
agreement and order; and terms relating 
to grade, diameter, standard pack, and 
standard box, as used herein, shall have 
the same meaning as ls given to the re¬ 
spective term in the amended United 
States Standards for Florida Oranges 
and Tangelos <|f 51.1140 to 51.1186 of 
this title; 22 F. R. 6676). 

<2> During the period beginning at 
12:01 n. m.. e. s. t.. December 1. 1958. 
and ending at 12:01 a. m„ e. s. t., De¬ 
cember 8. 1958. no handler shall ship 
between the production area and any 
point outside thereof In the continental 
United States, Canada, or Mexico; 

<l> Any oranges, including Temple 
oranges, grown in the production area, 
which do not grade at least U. S. No. 1 
Bronze; or 

til) Any oranges, except Temple 
oranges, grown In the production area, 
which are of a size smaller than 2*io 
Inches In diameter, except that a toler¬ 
ance of 10 percent, by count, of dranges 
smaller than such minimum diameter 
shall be permitted, which tolerance shall 
be applied in accordance with the provi¬ 
sions for the application of tolerances, 
specified in the amended United States 
Standards for Florida Oranges and Tan¬ 
gelos <13 51.1140 to 51.1186 of this title): 
Provided. That In determining the 
percentage of oranges in any lot which 
arc smaller than 2 H i* inches in diameter, 
such percentage shall be based only on 
those oranges in such lot which are of 
a size 2Min inches in diameter and 
smaller. 

till) Any Temple oranges, grown in 
the production area, which are of a size 
smaller than 2*1* inches in diameter, 
except that a tolerance of 10 percent, 
by count, of Temple oranges smaller than 
such minimum diameter shall be per¬ 
mitted, which tolerance shall be applied 
In accordance with the provisions for the 
application of tolerances, specified in the 
amended United States Standards for 
Florida Oranges and Tangelos ($$ 51.1140 
to 51.1186 of this title). 


(Sec. 5. 49 8UL 753. a* amended; 7 U. 3. C, 
608c) 

Dated: November 26. 1958. 

(SEALl 8. R. Smith, 

Director , Fruit and Vegetable 
Division . Agricultural Mar¬ 
keting Service. 

IF. R. Doc. 58 0949; Filed. Nov. 28. 1953; 
9:03 a. nwj 


[Grapefruit Reg. 2071 

Part 933— Oranges, Grapefruit. Tan¬ 
gerines. and Tangelos Grown xn 

Florida 

LIMITATION OP SHIPMENTS 

5 933 935 Grapefruit Regulation 297 — 
(a) Findings . (1) Pursuant to the mar¬ 
keting agreement, as amended, and 
Order No. 33. as amended (7 CFR Part 
933), regulating the handling of oranges, 
grapefruit, tangerines, and tangelos 
grown in Florida, effective under Uic ap¬ 
plicable provisions of the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 U. S. C. 601 et seq.). and 
upon the basis of the recommendations of 
the committees established under the 
aforesaid amended marketing agreement 
and order, and upon other available in¬ 
formation. It is hereby found that the 
limitation of shipments of grapefruit, as 
hereinafter provided, will tend to effec¬ 
tuate the declared policy of the act. 

<2) It is hereby further found that it 
ls Impracticable and contrary to the pub¬ 
lic interest to give preliminary notice, 
engage in public rule-making procedure, 
and postpone the effective date of this 
section until 30 days after publication 
thereof in the Federal Register (60 Stat. 
237; 5 U. 6. C. 1001 et seq.) because the 
time intervening between the date when 
Information upon which this section is 
based became available and the time 
when this section must become effective 
in order to effectuate the declared policy 
of the act Is Insufficient; a reasonable 
time is permitted, under the circum¬ 
stances. for preparation for such effec¬ 
tive time; and good cause exists for 
making the provisions hereof effective as 
hereinafter set forth. Shipments of all 
grapefruit, grown In the production area, 
are presently subject to regulation by 
grades and sizes, pursuant to the amend¬ 
ed marketing agreement and order; the 
recommendation and supporting infor¬ 
mation for regulation during the period 
specified herein were promptly submitted 
to the Department after an open meet¬ 
ing of the Grow'ers Administrative 
Committee on November 25. 1958, such 
meeting was held to consider recom¬ 
mendations for regulation, after giving 
due notice of such meeting, and Interest¬ 
ed persons were afforded an opportunity 
to submit their views nt this meeting; 
the provisions of this section. Including 
the effective time hereof, are Identical 
with the aforesaid recommendation of 
the committee, and Information con¬ 
cerning such provisions and effective 
time has been disseminated among 
handlers of such grapefruit; it is neces¬ 
sary, In order to effectuate the declared 
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policy of the act, to make this section 
effective during the period hereinafter 
set forth so as to provide for the con¬ 
tinued regulation of the handling of 
grapefruit, and compliance with this 
section will not require any special prep¬ 
aration on the part of the persons sub¬ 
ject thereto which cannot be completed 
by the effective time hereof. 

(b) Order. (1) Terms used in the 
amended marketing agreement and 
order shall, when used herein, have 
the same meaning as is given to the 
respective term in said amended market¬ 
ing agreement and order; and terms re¬ 
lating to grade, diameter, standard pack, 
and standard box, as used herein, shall 
hnvc the same meaning as is given to 
the respective term in the United States 
Standards for Florida Grapefruit 
iff 51.750 to 51 790 of this title): and the 
term "mature" shall have the same 
meaning as set forth in section 601.16 
Florida Statutes. Chapters 20492 and 
28090, known as the Florida Citrus Code 
of 1949. as supplemented by section 
601.17 (Chapters 25149 and 28090* and 
also by section 601.18, as amended June 
2. 1955 (Chapter 29760*. 

(2) During the period beginning at 
12:01 a. m.. e. s. t.. December 1, 1958. and 
ending at 12:01 a. m.. e. s. t., December 
8. 1958, no handler shall ship between 
the production area and any point out¬ 
side thereof in the continental United 
States, Canada, or Mexico: 

Any grapefruit, grown in the pro¬ 
duction area, which are not mature and 
do not grade at least U. 8. No. 1 Bronze; 

<ii> Any seeded grapefruit, grown In 
the production area, which are of a size 
smaller than 3 ,r ^o inches in dinmeter. 
measured midway at a right angle to a 
straight line running from the stem to 
the blossom end of the fruit, except that 
a tolerance of 10 percent, by count, of 
seeded grapefruit smaller than such 
minimum size shall be permitted, which 
tolerance shall be applied in accordance 
with the provisions for the application of 
tolerances, specified in the revised United 
8tates Standards for Florida Grapefruit 
<ff 51.750 to 51.790 of this title); or 
(liii Any seedless grapefruit, grown in 
the production area, which are smaller 
than 3?in inches in diameter, measured 
midway at a right angle to a straight 
line running from the stem to the 
blossom end of the fruit, except that a 
tolerance of 10 percent, by count, of 
seedless grapefruit smaller than such 
minimum size shall be permitted, which 
tolerance shall be applied in accord¬ 
ance with the provisions for the appli¬ 
cation of tolerances, specified in said re¬ 
vised United States Standards for Florida 
Grapefruit. 

<8*c. 5, 49 8tat. 763. lu amended; 7 U. S. C. 
608c) 

Dated: November 26. 1958. 

(seal ) s. R. Smith, 

Director . Fruit and Vegetable 
Division . Agricultural Mar¬ 
keting Service. 

|F. B. Doc. 58-99*8: riled. Nov. 28. 1058; 

U.UJ a. m.J 


RULES AND REGULATIONS 

| Tangerine Reg. 203J 

Past 933— Oranges, Grapefruit. Tan¬ 
gerines, and Tangelos Grown in 

Florida 

limitation of shipments 

5 933.936 Tangerine Regulation 203 — 
(a) Findings . (li Pursuant to the mar¬ 
keting agreement, as amended, and 
Order No. 33. as amended (7 CFR Part 
933). regulating the handling of oranges, 
grapefruit, tangerines, and tangelos 
grown in Florida, effective under the ap¬ 
plicable provisions of the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 l T. S. C. 601 ct seq.), and 
upon the basis of the recommendations 
of the committees established under the 
aforesaid amended marketing agreement 
and order, and upon other available in¬ 
formation, it is hereby found that the 
limitation of shipments of tangerines, as 
hereinafter provided, will tend to effec¬ 
tuate the declared policy of the act. 

<2) It is hereby further found that it 
is impracticable and contrary to the pub¬ 
lic interest to give preliminary notice, 
engage in public rule-making procedure, 
and postpone the effective date of this 
section until 30 days after publication 
thereof in the Federal Register (60 Stat. 
237; 5 U. S C. 1001 et seq.) because the 
time intervening between the date when 
information upon which this section is 
based became available and the time 
when this section must become effective 
in order to effectuate the declared policy 
of the act is insufficient: a reasonable 
time Is permitted, under the circum¬ 
stances. for preparation for such effective 
time; and good cause exists for making 
the provisions hereof effective as here¬ 
inafter set forth. Shipments of tange¬ 
rines. grown in the production area, are 
presently subject to regulation by grades 
and sizes, pursuant to the amended mar¬ 
keting agreement and order: the recom¬ 
mendation and supporting information 
for regulation during the period specified 
herein were promptly submitted to the 
Department after an open meeting of 
the Growers Administrative Committee 
on November 25, 1958. such meeting was 
held to consider recommendations for 
regulation, after giving due notice of such 
meeting, and interested persons were 
afforded an opportunity to submit their 
views at this meeting: the provisions of 
this section, including the effective time 
hereof, are Identical with the aforesaid 
recommendation of the committee, and 
information concerning such provisions 
and effective time has been disseminated 
among handlers of such tangerines: it 
is necessary, in order to effectuate the 
declared policy of the act. to make this 
section effective during the period here¬ 
inafter set forth so as to provide for the 
continued regulation of the handling of 
tangerines, and compliance w ith this sec¬ 
tion will not require any special prepara¬ 
tion on the part of the persons subject 
thereto which cannot be completed by 
the effective time hereof. 

<b) Order . (1) Terms used in the 

amended marketing agreement and order 
shall, when used herein, have the same 
meaning as is given to the respective 
term in said amended marketing agree¬ 
ment and order; and terms relating to 


grade, diameter, and standard pack aa 
used herein, shall have the same meanm* 
as is given to the respective term in the 
United States Standards for Floridt 
Tangerines ill 51.1610 to 51.1836 of this 
title). 

<2> During the period beginning at 
12:01 a. m. e. s. t.. December 1,1958 rind 
ending at 12:01 a. m., e. s. t.. Decembers. 
1958, no handler shall ship betw*een the 
production area and any point outside 
thereof in the continental United SUles, 
Canada, or Mexico! 

(i) Any tangerines, grow f n in the pro¬ 
duction area, that do not grade at least 
U. S. No. 1: or 

(11) Any tangerines, growm in the pro¬ 
duction area, that are of a size smaller 
than 2V, n inches in diameter, except that 
a tolerance of 10 percent, by count o t 
tangerines smaller than such minimum 
diameter shall be permitted, which toler¬ 
ance shall be applied in accordance 
with the provisions for the application 
of tolerances specified in the United 
States Standards for Florida Tangerine! 
(5151.1810 to 51.1836 of this title*. 
(Sec. 5. 49 Stat. 753. as amended; 7 U. S C. 
608c) 

Dated: November 26. 1958. 

iSEALl S. R. Smith 

Director . Fruit and Vegetable 
Division, Agricultural Mar¬ 
keting Service . 

IP. R. Doc. 58-9951; Filed. Nov. 28. 1558; 

9.04 a. m ] 


(Tnngclo Reg. 9) 

Part 933— Oranges. Grapefruit. Tan¬ 
gerines. and Tanczlos Grown uf 
Florida 

LIMITATION OF SHIPMENTS 

l 933.937 Tangclo Regulation 9— 'a) 
Findings. (1) Pursuant to the market n« 
agreement, as amended, and Order No. 
33. as amended i7 CFR Part 933), regu¬ 
lating the handling of oranges, grape¬ 
fruit. tangerines, and tangelos grown in 
Florida, effective under the applicable 
provisions of the Agricultural Jtfarkt*ting 
Agreement Act of 1937. as amended <7 
U. S. C. 601 et ceq.). and upon the ba5i! 
ct the recommendations of the commit¬ 
tees established under the aforesaid 
amended marketing agreement and 
order, and upon other available Informa¬ 
tion, it Is hereby found that the limita¬ 
tion of shipments of tangelos, as herein¬ 
after provided, will tend to effectuate the 
declared policy of the act. 

(2) It is hereby further found that it 
is impracticable and contrary to the 
public interest to give preliminary notice, 
engage in public rule-making procedure, 
and postpone the effective date of this 
section until 30 days after publication 
thereof in the Federal Register (60 Stat. 
237; 5 U, S. C. 1001 et seq.) because the 
time Intervening between the date when 
information upon which this section is 
based became available and the tunc 
when this section must become effective 
in order to effectuate the declared policy 
of the act is insufficient; a reasonable 
time is permitted, under the circum¬ 
stances. for preparation for such effee- 
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tlve time; and good cause exists for 
tanking the provisions hereof elective 
w hereinafter set forth. Shipments of 
tan :elos. grown in the production area, 
are presently subject to regulation by 
grades and sizes, pursuant to the 
amended marketing agreement and or* 
der; the recommendation and support¬ 
ing information for regulation during the 
period specified herein were promptly 
submitted to the Department after an 
open meeting of the Growers Adminis¬ 
trative Committee on November 25. 1958. 
such meeting was held to consider 
recommendations for regulation, after 
giving due notice of such meeting, and 
bit* rested persons were afforded an op¬ 
portunity to submit their view's at this 
mooting; the provisions of this section, 
including the effective time hereof, are 
identical with the aforesaid recommen¬ 
dation of the committee, and informa¬ 
tion concerning such provisions and ef¬ 
fective time has been disseminated 
among handlers of such tangelos; It is 
necessary, in order to effectuate the de¬ 
clared policy of the act. to make this 
section effective during the period here¬ 
inafter set forth so as to provide for the 
continued regulation of the handling of 
Uimtclos, and compliance with this sec¬ 
tion will not require any special prepara¬ 
tion on the part of the persons subject 
the reto which cannot be completed by 
the effective time hereof. 

<b> Order. (D Terms used in the 
amended marketing agreement and 
order shall, when used herein, have the 
same meaning as is given to the respec¬ 
tive term in said amended marketing 
sl: cement and order; and terms relating 
to i;rade. diameter, standard pack, and 
standard box. as used herein, shall have 
the ivame meaning as is given to the re¬ 
spective term in the amended United 
Slates Standards for Florida Oranges 
and Tangelos ({151.1140 to 51.1186 of 
this title; 22 F. R. 6676). 

12 > During the period beginning at 
12:01 a. m . e. s. t.. December 1.1958, and 
ending at 12:01 a. m., e. s. t. December 8. 
1958. no handler shall ship between the 
production area and any point outside 
thereof in the continental United States, 
Canada, or Mexico; 

<i> Any tangelos, grown in the produc¬ 
tion area, which do not grade at least 
tJ. S. No. 1 Bronze; or 

<ii> Any tangelos, grown in the pro¬ 
duction area, which are of a size smaller 
than inches in diameter, except that 
a tolerance of 10 percent, by count, of 
tongelos smaller than such minimum 
diameter shall be permitted, which tol¬ 
erance shAll be applied in accordance 
with the provisions for the application 
of tolerances specified In the United 
States Standards for Florida Oranges 
and Tangelos <J5 51.1140 to 51.1186 of 
Uds tiUe). 

'*** 6. 40 Stat. 753. aa amended; 7 U. S. C. 

$eec) 

Uatcd: November 26, 1958. 

fsEALl S. R. Smith. 

Director , Fruit and Vegetable 
Division . Agricultural Mar¬ 
keting Service . 

IF R. Doc. 68-9952; Piled. Nov. 28. 1058; 

0:04 a. m.) 


(Lemon Reg. 7671 

Part 953— Lemons Grown in California 
and Arizona 

LIMITATION or HANDLING 

5 953.874 Lemon Regulation 767 —(a) 
Findings . (1) Pursuant to the market¬ 
ing agreement, as amended, and Order 
No. 53. as amended (7 CFR Part 953>, 
regulating the handling of lemons grown 
tn California and Arizona, effective un¬ 
der ttie applicable provisions of the Ag¬ 
ricultural Marketing Agreement Act of 
1937. as amended (7 U. 8. C. 601 et seq.; 
68 Stat. 906. 1047), and upon the basis 
of the recommendation and Information 
submitted by the Lemon Administrative 
Committee, established under the said 
amended marketing agreement and or¬ 
der, and upon other available informa¬ 
tion, it is hereby found that the limita¬ 
tion of handling of such, lemons as 
hereinafter provided will tend to effec¬ 
tuate the declared policy of the act. 

(2) It Is hereby further found that 
it is Impracticable and contrary to the 
public Interest to give preliminary notice, 
engage in public rule-making procedure, 
and postpone the effective date of this 
section until 30 days after publica¬ 
tion hereof In the Federal Register (60 
Slat. 237; 5 U. S. C. 1001 et seq.) because 
the time intervening between the date 
when information upon which this sec¬ 
tion is based become available and the 
time when this section must become 
effective in order to effectuate the de¬ 
clared policy of the act Is insufficient, 
and a reasonable time is permitted, under 
the circumstances, for preparation for 
such effective time; and good cause exists 
for making the provisions hereof effective 
as hereinafter set forth. The Committee 
held an open meeting during the current 
week, after giving due notice thereof, 
to consider supply and market conditions 
for lemons and the need for regulation; 
interested persons were afforded an op¬ 
portunity to submit information and 
views at this meeting; the recommenda¬ 
tion and supporting Information for 
regulation during the period specified 
herein were promptly submitted to the 
Department after such meeting was held; 
the provisions of this section. Includ¬ 
ing its effective time, are Identical with 
the aforesaid recommendation of the 
committee, and information concerning 
such provisions and effective time has 
been disseminated among handlers of 
such lemons; it is necessary, in order to 
effectuate the declared policy of tho act. 
to make this section effective during 
the period herein specified; and com¬ 
pliance with this section will not re¬ 
quire any special preparation on the part 
of persons subject hereto which cannot 
be completed on or before the effective 
date hereof. Such committee meeting 
was held on November 25. 1958. 

(b) Order. <i) The respective quanti¬ 
ties of lemons grown in California and 
Arizona which may be handled during 
the period beginning at 12:01 a. m., 
P. s. t.. November 30, 1958. and ending 
at 12;0i a. m.. P. a. t.. December 7. 1958, 
arc hereby fixed as follows: 

(1> District 1: 23.250 cartons; 

<ii) Dlstrtct2: 148.800 cartons; 

<ili j District3: 13.950 cartons. 


(2) As used In this section, “handled." 
••District 1." "District 2." "District 3." 
and "carton" have the same meaning as 
when used in the said amended market¬ 
ing agreement and order. 

<9*c. 5, 49 Stat 753. m amended; 7 U S C. 
008c) 

Dated: November 26. 1958. 

[seal! S. R. Smith. 

Director , Fruit and Vegetable 
Division. Agricultural Mar¬ 
keting Service . 

|F. ft Doc. 58-9950: Filed, Nov. 28. 1958: 
9 .04 a. m | 


Part 1001— Limes Grown in Florida 

LIMES NOT SUBJECT TO REGULATION 

Notice Is hereby given of the approval 
of an amendment as hereinafter set 
forth, of the rules and regulations (Sub¬ 
part—Rules and Regulations; 7 CFR 
969.110 et seq.; 23 F. R 8974) of the 
Florida Lime Administrative Committee, 
currently in effect pursuant to the 
marketing agreement, os amended, and 
Order No. 101, as amended (7 CFR Part 
1001), regulating the handling of limes 
grown in Florida, effective under the ap¬ 
plicable provisions of the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 U. S. C. 601 et seq.). 

It is hereby found and determined that 
the said amendment of the rules and 
regulations is in accordance with the 
provisions of the said amended market¬ 
ing agreement and order and will tend 
to effectuate the declared purposes of 
the Agricultural Marketing Agreement 
Act of 1937, ns amended: and said 
amendment is hereby approved. The 
said rules and regulations arc amended 
as follows: 

1. Amend paragraph (a> of g 1001.130 
to read as follows: 

5 1001.130 Limes not subject to reg¬ 
ulation —(a> Minimum quantity. Dur¬ 
ing any one day any handler may handle 
not to exceed 55 pounds total of limes 
exempt from the provisions of $8 1001.41, 

1001.52, and 1001.55 and the regulations 
Issued thereunder: Provided. That such 
exempted quantity shall not be included 
as part of a shipment exceeding 55 
pounds. 

2. Redesignate 5 1001.130 (b) as 

$ 1001.130 (c) Commercial processing 
into products. and add a new paragraph 
(b) reading as follows: 

<b> Gift shipments > During the pe¬ 
riod November 1 through January 31 of 
each fiscal year any handler may, ex¬ 
empt from the provisions of $3 1001.41, 

1001.52. and 1001.55. and the regulations 
issued thereunder, handle limes in in¬ 
dividually addressed gift containers not 
exceeding 20 pounds net weight for use 
by the addressee other than for resale: 
Provided. That the net weight of limes 
in each such container shall not exceed 
three-fourths of the total, and the bal¬ 
ance of the contents of such container 
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\ shall be an agricultural product, or prod¬ 
ucts, other than limes. 

It Is hereby further found that It Is 
impracticable and countrary to the pub¬ 
lic interest to give preliminary notice, 
engage in public rulc-moktng procedure, 
and postpone the effective date hereof 
until 30 days after publication in the 
Federal RKGisTF.it tOO Stat. 237; 5 U. S. C. 
1001 et seq.) and good cause exists for 
making the provisions hereof effective 
no lqter than the time hereinafter set 
forth. Shipment of the current crop of 
limes is now in progress, and limes are 
currently subject to quality, size. pack, 
and container regulations established 
pursuant to the said marketing agree¬ 
ment and order: the amendment makes 
a necessary revision in the current mini¬ 
mum quantity exemption and establishes 
an exemption from the aforesaid regu¬ 
lations for gift shipments; this amenda¬ 
tory action relieves restrictions on the 
handling of limes; It U essential that the 
amendment be made effective not later 
than the time hereinafter set forth to 
effectuate the declared purposes of the 
act and to be of maximum benefit during 
the current marketing season; producers 
and handlers have been notified of the 
proposed amendment and Its recom¬ 
mendation to the Secretary for approval, 
and this amendment will not require any 
preparation by persons affected thereby 
which cannot be completed by the effec¬ 
tive time hereof. 

is** 5. 49 Stat. 753. Aa amended; 7 U 8. C. 
608e) 

Dated: November 25. 1958. to become 
effective upon publication in the Federal 
Register. 

I seal) S. R. Smith. 

Director. 

Fruit and Vegetable Division. 

[K R Doc. 58 9913: Filed, Not. 28. 1958; 

8:51 a m | 


TITLE 16 — COMMERCIAL 
PRACTICES 

Chopter I—Federal Trade Commission 

| Docket 7147J 

Part 13 —Digest of Cease and Desist 
Orders 

CHINOOK PACKING CO. AND ALBION L. GILK 

Subpart— Discriminating in price un¬ 
der section 2. Clayton Act. as amended — 
Payment or acceptance of commission, 
brokerage, or other compensation under 
2 <c>: * 13,820 Direct buyers. 

(See 8. 38 Stat 721: 15 U. S. C. 48. Interprets 
or applies sec. 2. 38 Stat. 730, as amended; 
15 CJ. S. C. 13) | Cease and desist order, 

Chinook Packing Company et al.. Chinook, 
Wash., Docket 7147. October 18. 19581 

In the Matter of Chinook Packing Com¬ 
pany. a Corporation: and Albion L. 
Gile. Individually and as an Officer of 
Chinook Packing Company 

This proceeding was heard by a hear¬ 
ing examiner on the complaint of the 
Commission charging packers of salmon 
In Chinook. Wash., with discriminating 
In price in violation of section 2 <c> of 
the Clayton Act by granting discounts 
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or allowances In lieu of brokerage on 
many sales of canned and fresh salmon 
products to brokers purchasing for their 
own account for resale. 

After acceptance of an agreement con¬ 
taining consent order, the hearing ex¬ 
aminer made his initial decision and 
order to cease and desist which became 
on October 18 the decision of the Com¬ 
mission. 

The order to cease and desist is as 
follows: 

It is ordered. That Chinook Packing 
Company, a corporation, and its officers 
and Albion L. Gile. individually and as an 
officer of said corporation, and respond¬ 
ents' agents, representatives, or em¬ 
ployees, directly or through any corpo¬ 
rate or other device, in connection with 
the sale of seafood products in com¬ 
merce. as ‘’commerce” is defined in the 
aforesaid Clayton Act. do forthwith cease 
and desist from: Paying, granting or 
allowing, directly or indirectly, to any 
buyer, or to anyone acting for or in be¬ 
half of. or who is subject to the direct or 
indirect control of such buyer, anything 
of value as a commission, brokerage, or 
other compensation, or any allowance or 
discount in lieu thereof, upon or in con¬ 
nection with any sale of their seafood 
products to such buyer for his own 
account. 

By “Decision of the Commission”, 
etc., report of compliance was required 
as follows: 

It is ordered , That respondents Chi¬ 
nook Packing Company, a corporation, 
and Albion L. Gile. individually and as 
an officer of said corporation, shall, with¬ 
in sixty <60> days after service upon 
them of this order, file with the Commis¬ 
sion a report in writing, setting forth in 
detail the manner and form in which 
they have complied with the order to 
cease and desist. 

Issued: October 17, 1958. 

By the Commission. 

I seal 1 Robert M. Parrish. 

Secretary. 

|F. R. Doc. 58 9893: Filed. Nov. 28. 1958: 

8:47 a. m. J 


(Docket 71041 

Part 13 —Digest or Cease and Desist 
Orders 

SAMUEL MILLER St SONS. INC., ET AL. 

Subpart— Misbranding or mislabel¬ 
ing: $ 13.1190 Composition: Wool Prod¬ 
ucts Labeling Act; f 13.1212 Formal 
regulatory and statutory requirements: 
Wool Products Labeling Act. Subpart— 
Neglecting, unfairly or deceptively, to 
make material disclosure: $ 13.1852 

Formal regulatory and statutory re¬ 
quirements: Wool Products Labeling Act. 

(Sec. 6, 38 Stat 721; 15 U. S. C, 48. Interpret 
or apply wc. 5. 38 Stat. 710. as amended, secs. 
2-5. 54 Stat. 1128-1130; 15 U. 8. C. 45. 88-68 
(c) ) |Cease and desist order, Samuel Miller 

A Sons. Inc., et al.. New York, N. Y., Docket 
7184. October 18. 1958| 


In the Matter of Samuel Miller <fr Sons, 
tnca Corporation, and Isidor Gold- 
farb and Mortimer Miller. Individually, 
and as Officers of the Said Corpora¬ 
tion 

This proceeding was heard by a hear¬ 
ing examiner on the complaint of the 
Commission charging manufacturers m 
New York City with violating the Wool 
Products Labeling Act by stampinq or 
tagging as “All Wool ’, interlining ma¬ 
terials which contained substantial 
quantities of non woolen fibers, and by 
failing in other respects to comply with 
the labeling requirements of the Act. 

Following accept once of an agreement 
containing a consent order, the hearing 
examiner made his Initial decision and 
order to cease and desist which became 
on October 18 the decision of tlic 
Commission. 

The order to cease and desist is as 
follows: 

It is ordered. That respondent Samuel 
Miller & Sons, Inc., a corporation, and its 
officers, and Isidor Goldfarb and Morti¬ 
mer Miller, individually, and as officer of 
the said corporation, and respondents' 
representatives, agents or employees di¬ 
rectly or through any corporate or other 
device, in connection with the Introduc¬ 
tion or manufacture for introduction into 
commerce, or the offering for sale, sale, 
transportation or distribution in com¬ 
merce, as “commerce" is defined in the 
Federal Trade Commission Act and the 
Wool Products Labeling Act of 1939, of 
Interlining materials or other “wool 
products," as such products are defined 
in and subject to the Wool Products 
Labeling Act of 1939, do forthwith cease 
and desist from misbranding such prod¬ 
ucts by: 

1. Falsely or deceptively stamping, tag¬ 
ging, labeling or otherwise Identifying 
such products as to the character or 
amount of the constituent fibers included 
therein; 

2. Failing to securely affix to or place 
on each such product a stamp, tag. label 
or other means of identification showing 
in a clear and conspicuous manner: 

<a> The percentage of the total fiber 
weight of such wool product, exclusive of 
ornamentation not exceeding five per- 
ccntum of said total fiber weight, of <D 
wool. «2> reprocessed wool, reused 
wool. <4> each fiber other than wool 
where said percentages by weight of such 
fiber is five percentum or more, and «5» 
the aggregate of all other fibers; 

<b» The maximum percentages of the 
total weight of such wool product of any 
non-fibrous loading, filling, or adulterat¬ 
ing matter: 

(c) The name or the registered identi¬ 
fication number of the manufacturer of 
such wool product or of one or more per¬ 
sons engaged in Introducing such wool 
product into commerce, or in the offering 
for sale, sale, transportation, distribution 
or delivery for shipment thereof in com¬ 
merce. as "commerce" is defined in tb« 
Wool Products Labeling Act of 1939 
It is further ordered. That respondents 
Samuel Miller & Sons. Inc., a corpora¬ 
tion. and its officers, and Isidor Goldfarb 
and Mortimer Miller, individually, and 
as officers of the said corporation, and 
respondents* representatives, agents or 
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employees, directly or through any cor- 
por.de or other device, in connection with 
the offering Tor sale, sale or distribution 
of mterllnlng materials, or any other 
materials, in commerce, as "commerce'* 
Is defined in the Federal Trade Commis¬ 
sion Act, do forthwith cease and desist 
from misrepresenting the constituent 
fibers thereof on Invoices or other ship- 
pin): memoranda or in any other manner. 

By ‘'Decision of the Commission". etc., 
report of compliance was required as 

follows: 

It is ordered , That respondents Samuel 
Miller & Sons. Inc., a corporation, and 
lsMor Goldfarb and Mortimer Miller, 
inclr i dually and as officers of the said 
co: i > ration, shall, within sixty (60) days 
tiler service upon them of this order, 
file with the Commission a report in 
writ rig, setting forth in detail the 
manner and form in which they have 
complied with the order to cease and 
desist. 

I led: October 17.1958. 

By the Commission. 

IsealI Robht M. Pabrjsh, 

Secretary. 

|r it Doc. 58 9694; Piled. Nov. 28. 1958; 

8:47 a. m l 


TITLE 14—CIVIL AVIATION 

Chapter H—Civil Aeronautics Admin¬ 
istration, Department of Commerce 

(Arndt. 41 

Part 575 —FxautAJL Civil Aihfoxts on 
Canton and Wake Islands 

postponement or effectivi date 

Upon petition by interested persons, 
Ame ndment No. 2 of Part 575 published 
tn the Federal Register on October 23, 
1958 (23 P. R. 8155). scheduled to become 
effective on December 1, 1958, is hereby 
amended to become effective on January 
1.1959. 

<8ec. 10. 62 SUt. 453; 49 U. 8. C. 1159) 

(seal) Jakes T. Pyle. 

Administrator of Civil Aeronautics. 

November 25,1958. 

(P R. Doc. 58-0900: Filed. Nov. 38, 1958; 
8:48 ft. m | 


TITLE 31—MONEY AND 
FINANCE: TREASURY 

Subtitle A—Office of the Secretary of 
the Treasury 

| Department Circular 230) 

Psht 10—Practice or Attorneys and 
Aorins Before the Treasury Depart¬ 
ment 

Pam 12—Standards and Procedures for 
™e Special Enrollment or Former 
Treasury Officers and Employees 

Pait 13—Procedures or the Committee 
°* Practice—Availability or Records 

Part 14—Director or Practice 

November 26,1958. 

On October 4. 1958. notice of proposed 
making regarding the regulations 


under Parts 10. 12, 13. and 14 of Title 
31 of the Code of Federal Regulations, as 
consolidated and reconstituted as Part 
10 of such title «comprising Treasury De¬ 
partment Circular No. 230 >. was pub* 
lished in the Federal Register (23 P. R. 
7702). On October 31. 1958, notice of 
proposed rule making regarding an 
amendment adding a new subparagraph 
(7) to 110.7 <a> of such proposed regu¬ 
lations was published in the Federal 
Register (23 P. R. 8427>. Further con¬ 
sideration will be given to the proposed 
110.7 (a> (7), which continues in effect 
under notice of proposed rule making, be* 
fore final action is taken thereon. After 
consideration of ail such relevant matter 
as was presented by Interested parties 
regarding the rules proposed on October 
4. 1958, the following regulations are 
hereby adopted: 

Sec, 

10.0 Scope of part. 

Subpart A—Rule* Governing Authority To 
Proctico 

10.1 Director of Practice. 

10.2 Regulation of practice. 

10 3 Eligibility for enrollment. 

10 4 Ineligibility for enrollment. 

108 Application for enrollment. 

10.6 Enrollment. 

10.7 Practice without enrollment. 

10.8 Cufttorahouee broker*. 

Subport B—Outlet otid Retfrlctiom Relating to 
Enrolled Attorney* ond Agenft 

10 20 Looa of statu*. 

10.21 Ethics. 

10.22 Information to be furnished. 

10 23 Knowledge of client's omi**(on. 

10.24 Diligence a* to accuracy. 

10.35 Moneys received from or for a client. 
1026 Endorsement of client’s check*. 

10.27 Prompt disposition of pending mat¬ 

ter*. 

10.28 Assistance from uncnroUed person*. 

10.29 Employees of accounting corporation*. 
10 30 Certain partnerships prohibited. 

10 31 Employee* of agricultural cooperative 
association*. 

1032 Practice by former Government em¬ 

ployees. 

1033 Practice by former Internal Revenue 

SorvU r employees. 

10.34 Assistance from or to former em¬ 

ployee*. 

1085 Enrol lee* a* notaries. 

1036 Attempting to obtain information 
10-37 Pecs. 

10.38 Solicitation and advertising. 

10 39 RighU and duties of agent*. 

Subpart C—Rules Applicable to Dhtfpltnary 
Proceeding* 

10 50 Authority to disbar or ruepend. 

10.51 Disreputable conduct. 

10 52 Violation of regulation*. 

10 53 Authority to reprimand. 

10.54 Receipt of information concerning 
enrolled attorneys and agent*. 

10.35 Institution of proceeding, 

10.50 Conference*. 

10.57 Content* of complaint 

10.58 Service of complaint and other papers. 

10.60 Answer. 

10.60 Supplemental charges. 

10.61 Reply to answer. 

10.83 Proof: variance: amendment of plead- 
Inga. 

10.63 Motions and request*. 

10.64 Representation. 

10.65 Examiner. 

10.66 Healing*. 

10 67 Evidence. 

10.68 Deposition*. 

10 09 Transcript. 

10.70 Proposed findings and conclusions. 


Sec. 

10 71 Decision of the Examiner. 

10 72 Appeal to the Secretary. 

10.73 Decision of the Secretary. 

10.74 Effect of disbarment or suspension; 

surrender of card. 

10 75 Notice of disbarment or suspension. 

Subporf 0 —GensroJ Provi*ion* 

10.90 Official records. 

10.91 Information, requests, and submittal*. 
10 92 Effective date of regulation*. 

10 93 Saving clause. 

10.94 Special order*. 

Auriioarrv: I 10.0 to 10.04 issued under 
R. S. 161. a* amended, sec. 3. 23 Suit. 258, 
secs 2 12, 60 Suit. 237 244 : 5 U. S. C. 23. 5 
V 8. C. 1001-1011. Reorganization Plan No. 
26 of 1950. 15 F. R. 4935. 3 CFR. i960 JSupp. 
Statute* interpreted or applied are cited to 
text in parentheaea. 

5 10.0 Scope of part. This part con¬ 
tains rules governing the recognition of 
attorneys, agents and other persons rep¬ 
resenting: clients before the Internal Rev¬ 
enue Service. Customhouse brokers are 
licensed by the Commissioner of Customs 
under other regulations. See 19 CFR 
Part 31, Subpart A of this part sets 
forth rules relating to authority to prac¬ 
tice before the Internal Revenue Service. 
Subpart B prescribes the duties and re¬ 
strictions relating to enrolled practi¬ 
tioners. Subpart C contains rules relat¬ 
ing to disciplinary proceedings. Subpart 
D contains genera] provisions, including 
provisions relating to availability of offi¬ 
cial records. 

SUBPART A—RULES GOVERNING AUTHORITY 
TO PRACTICE 

8 10.1 Director of Practice —<a) Estab¬ 
lishment of office. There is established 
in the Internal Revenue Service the office 
of Director of Practice. The Director of 
Practice shall be appointed by the Sec¬ 
retary of the Treasury and shall be under 
the direction and supervision of the 
Secretary of the Treasury. 

(b) Duties . The Director of Practice 
shall receive and act upon applications 
for enrollment to practice as attorneys 
or agents before the Internal Revenue 
Service; institute and provide for the 
conduct of disciplinary proceedings re¬ 
lating to enrolled attorneys and agents; 
make inquiries with respect to matters 
under his jurisdiction: and perform such 
other duties as arc necessary or appro¬ 
priate to carry out the provisions of this 
part or as arc prescribed by the Secre¬ 
tary of the Treasury. Decisions of the 
Director of Practice in Individual cases 
relating to enrollment, disbarment, or 
disciplinary measures shall not be sub¬ 
ject to change by the Commissioner of 
Internal Revenue. 

(c) Acting Director. The Secretary of 
the Treasury will designate an officer or 
employee of the Treasury Department 
to act as Director of Practice in the 
event of the absence of the Director or 
of a vacancy in that office. 

8 10.2 Regulation of practice —(a) In 
general. Except as provided by I 10.7 
or other sections of this part no person 
shall be recognized or permitted to prac¬ 
tice before the Internal Revenue Service 
unless he is enrolled as an attorney or 
agent pursuant to this part. An enroll¬ 
ment card issued pursuant to the regu¬ 
lations superseded by this part will be 
recognized to evidence enrollment to 
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practice pursuant to the regulations In 
this pert and subject to the limitations 
specified by that card. 

(b> Definition of practice . Practice 
before the Internal Revenue Service 
comprehends all matters connected with 
presentations to the Internal Revenue 
Service or any of its officers or employees 
relating to n client’s rights, privileges 
or liabilities under laws or regulations 
administered by the Internal Revenue 
Service. Such presentations Include the 
preparation and filing of necessary docu¬ 
ments. correspondence with and com¬ 
munications to the Internal Revenue 
Service, and the representation of a 
client at conferences, hearings, and 
meetings. Neither the preparation of 
tax returns nor the furnishing of in¬ 
formation at the request of the Internal 
Revenue Sendee or any of its officers or 
employees is considered practice before 
the Service, and enrollment is not neces¬ 
sary for either of such activities. 

5 10.3 Eligibility for enrolment —<a> 
In general. Persons applying for enroll¬ 
ment to practice before the Internal 
Revenue Service must show to the satis¬ 
faction of the Director of Practice that 
they are of good character and In good 
repute, possessed of the necessary quali¬ 
fications to enable them to render valu¬ 
able service to clients, and otherwise 
competent to advise and assist clients 
in the presentation of their interests to 
the Internal Revenue Sendee. Appli¬ 
cants for enrollment have the burden 
of establishing that they possess a good 
character and reputation, an adequate 
education, knowledge and understanding 
of the laws and regulations relating to 
tax matters and other subjects admin¬ 
istered by the Internal Revenue Service, 
and a knowledge of the rules governing 
practice before the Internal Revenue 
Sendee. 

(b) Character and reputation. Good 
character and good reputation are not 
Identical requirements. The former is 
determined by the applicant's actual 
qualities; the latter depends upon the 
opinion entertained of the applicant by 
those who have had the opportunity of 
knowing him in the community in which 
he resides or in which he practices his 
profession. It follows that evidence of 
any act or omission which tends to estab¬ 
lish lack of Integrity or untrastw orthl- 
ness or other qualities reprehensible in 
a professional man. is material as bear¬ 
ing upon the character of the applicant, 
notwithstanding there is clear proof that 
his reputation is good. 

(c) Citizens: natural persons. En¬ 
rollment to practice may be granted only 
to natural persons who are citizens of 
the United States and who are over the 
age of 21 years. 

<d> Attorneys and certified public ac- 
countaiits. If found to possess the quali¬ 
fications provided for in this part, the 
Director of Practice may grant enroll¬ 
ment to practice before the Internal 
Revenue Service to persons of the fol¬ 
lowing classes: 

Any attorney at law who Is a 
member in good standing of the bar of 
the highest court of a State. Territory, 
or possession of the United States, or of 
the courts of the District of Columbia. 
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and w ho is lawfully engaged In the active 
practice of his profession; 

• <2) Any certified public accountant 
who has duly qualified to practice as a 
certified public accountant in a State. 
Territory, possession of the United 
States, or m the District of Columbia, 
and who is lawfully engaged in the active 
practice of his profession. 

ic) Persons not attorneys or certified 
public accountants. With respect to ap¬ 
plicants other than attorneys or certified 
public accountants, the Director of Prac¬ 
tice, in his discretion, may grant 
special enrollment to practice If the ap¬ 
plicant demonstrates special competence 
by written examination or as provided 
in paragraph <f > of this section. Persons 
interested in obtaining special enroll¬ 
ment pursuant to this paragraph should 
apply to the Director of Practice for in¬ 
formation as to requirements. 

(f) Special enrollment for former In¬ 
ternal Revenue Service employees. For¬ 
mer employees of the Internal Revenue 
Service may be granted special enroll¬ 
ment by the Director of Practice under 
paragraph (e> of this section, in cases 
where their service and technical experi¬ 
ence In the Internal Revenue Service has 
qualified them for such enrollment, as 
follows: 

< 1) Application for special enrollment 
on account of former employment in the 
Internal Revenue Service shall be made 
to the Director of Practice. Each appli¬ 
cant will be supplied a form by the Direc¬ 
tor. which shall indicate the information 
required respecting the applicant s qual¬ 
ifications. In addition to the applicant s 
name, address, citizenship, age. educa¬ 
tional experience, etc., such information 
shall specifically Include a detailed ac¬ 
count of the applicant's employment in 
the Internal Revenue Service, which 
account shall show (1) positions held. 
<ii> date of each appointment and 
termination thereof. <Ui) nature of serv¬ 
ices rendered in each position, with par¬ 
ticular reference to the degree of 
technical experience Involved, and (iv) 
name of supervisor in such positions, 
together with such other information 
regarding the experience and training of 
the applicant as may be relevant. 

f 2' Upon receipt of each such applica¬ 
tion. It shall be transmitted to the ap¬ 
propriate officer of the Internal Revenue 
Service with the request that a detailed 
report of the nature and rating of the 
applicant's services In the Internal Rev¬ 
enue Service, accompanied by the recom¬ 
mendation of the superior officer in the 
particular unit or division of the Internal 
Revenue Service that such employment 
does or does not qualify the applicant 
technically and otherwise for the desired 
authorization, be furnished to the Direc¬ 
tor of Practice. (Such report shall be 
requested in addition to the usual reports 
requested in cases of application for 
enrollment.) 

(3) In examining the qualifications of 
an applicant for special enrollment on 
account of employment in the Internal 
Revenue Service, the Director of Prac¬ 
tice will be governed by the following 
policies: 

(I) Special enrollment on account of 
such employment may be of the same 


scope a s enrollment granted pursuant 
to paragraph <d> (2) of this section or 
the scope may be limited to permit the 
presentation of matters only of the tar- 
ticular class or only before the particular 
unit or division of the Internal Revenue 
Service for which his former employ¬ 
ment in the Internal Revenue Service 
has qualified the applicant. 

<ll> In the case of employees Rep¬ 
ainted from employment in the Internal 
Revenue Service, application for special 
enrollment on account of such employ¬ 
ment must be mode within 3 years utter 
the termination thereof. 

UU) It shall be requisite for special 
enrollment on account of such employ¬ 
ment for practice before the Internal 
Revenue Service that the applicant shad 
have had a minimum of 7 years contimi- 
ous employment in the Internal Revenue 
Service during at least 5 years of which 
service he shall have been regularly en¬ 
gaged in applying and interpreting the 
provisions of the Internal Revenue Code 
and the regulations thereunder relating 
to income, estate, gift, employment or 
excise taxes. 

<iv> For the purposes of subdivision 
fill) of this subparagraph, an aggTc ate 
of 10 or more years of employment, at 
least three of which occurred within the 
5 years preceding the date of application, 
shall be deemed the equivalent of 7 yean 
continuous employment, 

$ 10.4 Ineligibility for enroUmot^ 
(a) In general No person shall be eligi¬ 
ble for enrollment to practice before the 
Internal Revenue Service if he fail- ta 
any particular to show’ to the satisfac¬ 
tion of the Director of Practice that he is 
possessed of the qualities contemplated 
by section 3 of the act of July 7, 1884 23 
Stat. 258 (5 U. S. C. 281 > and the regula¬ 
tions contained in this part, or if such 
practice by him would be inconsistent 
with any of the laws of the United 
States. 

<b> Particular grounds. Among the 
causes sufficient to justify denial of an 
application for enrollment are failure to 
show’ good character or reputation: any 
conduct or practices which would con¬ 
stitute a violation of any of the pro¬ 
visions of this part If the applicant were 
enrolled: any conduct which would be a 
ground for disbarment or suspend on 
from practice pursuant to this part; and 
any conduct which would be deemed 
grossly improper In commercial trans¬ 
actions by accepted standards. 

<c> Government officers and employ¬ 
ees; judges. Officers and employees of 
the United States or of the District of 
Columbia. Members of Congress or a 
Delegate or Resident Commissioner 
thereto, and judges of the Tax Court or 
any courts of record, unless such Judges 
arc permitted by law to practice their 
profession, shall be ineligible for en¬ 
rollment. Officers and employees of any 
State, or subdivision thereof, whose 
duties require them to pass upon, investi¬ 
gate, or deal with tax matters of such 
State or subdivision, shall be ineligible 
for enrollment, provided such employ 
ment may disclose facts or information 
applicable to Federal tax matters. 

<d> Full-time employees of corpora - 
lions and others. Except for employee* 
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I of Individuals or partnerships engaged in 
I the practice of law or accounting, per- 
I sens employed by individuals, partner¬ 
ships. corporations or other organisa¬ 
tion* on a full-time basis, and who do 
not maintain offices apart from their 
employment, with services available to 
I the general public, shall not be eligible 
I for enrollment. 

<e> Violation by Internal Revenue 
I service employee of tenure agreement. 
I Application for enrollment may be de- 
I tiled in any case in which it appears that 
I the applicant without reasonable cause 
I has terminated his employment with the 
I Internal Revenue Service In violation of 
I an obligation assumed as a condition of 
I employment to remain in the service of 
I the Internal Revenue Service for a spec¬ 
ified period or for a reasonable time. 

if Oath of allegiance. No person 
shall be enrolled to practice if he is un¬ 
able for any reason to take the oath of 
ailc" lance, and to support the Constitu¬ 
tion of the United States, as required of 
persons prosecuting claims against the 
United States by section 3478 of the Re¬ 
vised Statutes (31 U. S. C. 204). 

f 10.5 Application for enrollment — 
<*> Form ; fee. An applicant for enroll¬ 
ment shall file with the Director of Prac¬ 
tice an application on Form 23. properly 
executed under oath or affirmation. 
Such application shall be accompanied 
by n check or money order in the amount 
of $25 00. payable to the Treasurer of 
the United States, which amount shall 
constitute a fee which shall be charged 
to each applicant for enrollment. The 
fee shall be retained by the United States 
whether or not the applicant la granted 
enrollment. Attorneys at law shall apply 
for enrollment as attorneys, and all other 
I applicants shall apply for enrollment as 
agents, except that an applicant who is 
qualified to enroll either as an attorney 
at law or as an agent may elect whether 
to apply as attorney or agent. 

ib) Additional information; examina¬ 
tion. The Director of Practice, os a 
condition to consideration of an appli¬ 
cation for enrollment, may require the 
applicant to file additional information 
arid to submit to any written or oral ex¬ 
amination under oath or otherwise. 
Upon request of the Director of Practice 
an applicant shall endeavor to stipulate 
with an officer or employee of the Inter¬ 
nal Revenue Service facts pertaining to 
the application to the fullest extent to 
which either complete or qualified agree¬ 
ment can be reached. The Director shall 
Rrant a hearing on on application at the 
applicant’* written request. 

(o Temporary recognition. Upon re¬ 
ceipt of a properly executed application, 
the Director of Practice may grant the 
applicant temporary recognition to prac¬ 
tice pending investigation of the appli¬ 
cant and a determination as to whether 
enrollment to practice should be granted. 
Such temporary recognition shall not be 
fronted if the application it not regular 
on its face; If the Information stated 
therein, if true, is not sufficient to war¬ 
rant enrollment to practice; or If there 
^ Any information before the Director of 
Practice which Indicates that the state¬ 
ments in the application are untrue or 
that the applicant is not of good charac- 
No. 233-8 
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ter or reputation. Issuance of tempo¬ 
rary recognition shall not constitute 
enrollment to practice or a finding of 
eligibility for enrollment, and the tem¬ 
porary recognition may be withdrawn at 
any time by the Director of Practice. 

<d> Appeal from denial of application. 
Decisions of the Director of Practice de¬ 
nying enrollment to practice before the 
Internal Revenue Service may be ap¬ 
pealed to the Secretary of the Treasury. 
(Sec. 501. 69 Stat. 200; 6 U. 8. C. 140) 

$ 10.6 Enrollment —(a) Roster. The 
Director of Practice shall maintain ros¬ 
ters of all attorneys and agents who are 
enrolled to practice, of all attorneys and 
agents who have been disbarred or sus¬ 
pended from practice before the Internal 
Revenue Service, and of persons whose 
applications for enrollment have been 
denied. 

(b) EnroJ/wtcnf cards . The Director 
of Practice shall issue an enrollment 
card to each attorney or agent who is 
enrolled to practice before the Internal 
Revenue Service. Unless advised to the 
contrary by the Director of Practice, any 
officer or employee of the Internal Reve¬ 
nue Service may consider the holder of 
an unexpired enrollment card to be duly 
authorized to practice before the In¬ 
ternal Revenue Service. 

<c) Period of enrollment card . Every 
enrollment card shall by it* terms be¬ 
come void five years after the date of its 
issuance. A holder of a void card is not 
entitled to practice before the Internal 
Revenue Service. 

id) Ajyplication for renewal . Appli¬ 
cation for renewal of enrollment card 
may be made at any time during a 
twenty-four month period commencing 
twelve months before and ending twelve 
months after the expiration of an en¬ 
rollment card. Such application shall 
be filed on Form 23A at such place or 
places as may be designated by the Di¬ 
rector of Practice and there shall be 
annexed thereto the enrollment card 
last outstanding. Copies of Form 23A 
may be obtained from the Director of 
Practice and at the offices of District Di¬ 
rectors of Internal Revenue. Each appli¬ 
cation shall be accompanied by a check 
or money order in the amount of $5.00, 
payable to the Treasurer of the United 
States, which amount shall constitute a 
fee which shall be charged each person 
who applies for issuance of a new en¬ 
rollment card pursuant to the provisions 
of this paragraph. 

(e> Expiration of enrollment. Unless 
application for a new enrollment card 1* 
filed with the Director of Practice within 
twelve months after the expiration date 
of an enrollment card, the enrollment of 
the holder of the card shall automatically 
terminate, his name shall be stricken 
from the roster of enrollees, and he shall 
not be authorized to practice before the 
Internal Revenue Service except by filing 
a new application for enrollment, as pro¬ 
vided by l 10.5. and obtaining authority 
to practice from the Director of Practice. 
(See. 501. 65 Stat 200; 6 U. S. C. 140) 

5 10.7 Practice without enrollment — 
<a> In general . Individuals may appear 
on their own behalf, and individuals who 
are qualified, of good character and 
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reputation, and are not under disbar¬ 
ment or suspension from practice before 
the Internal Revenue Service or from 
practice of their profession by any other 
authority, may be permitted to appear 
without enrollment, provided they pre¬ 
sent satisfactory identification. In the 
following classes of cases: 

(1) An Individual may represent an¬ 
other individual who is his regular full¬ 
time employer, may represent a partner¬ 
ship of which he is n member or a 
regular full-time employee, or may 
represent without compensation a mem¬ 
ber of his immediate family. 

(2) Corporations (including a parent, 
subsidiary or affiliated corporation), 
trusts, estates, associations, or organized 
groups may be represented by a bona fide 
officer or regular full-time employee. 

(3) Trust*, receiverships, guardian¬ 
ships. or estates may be represented by 
their trustees, receivers, guardians, ad¬ 
ministrators or executors or their reg¬ 
ular full-time employees. 

(4) Any governmental unit, agency, or 
authority may be represented by an 
officer or regular employee In the course 
of his official duties. 

(5) Unenrofied persons may partici¬ 
pate in rule making as provided by 
section 4 of the Administrative Procedure 
Act. 60 Stat. 238 (5 U. S. C. 1003). 

(6) Enrollment Is not required for 
representation outside of the United 
States before personnel of the Interna¬ 
tional Operations Division of the Internal 
Revenue Service. 

(b) Special appearance. The Direc¬ 
tor of Practice, subject to such condi¬ 
tions as he deems appropriate, may 
authorize any person to represent an¬ 
other without enrollment for the 
purpose of a particular matter. 

$ 10.8 Customhouse brokers. Noth¬ 
ing contained in the regulations in this 
part shall be deemed to affect or limit 
the right of a customhouse broker, 
licensed as such by the Commissioner 
of Customs in accordance with the reg¬ 
ulations prescribed therefor, in any 
customs district In which he is so li¬ 
censed, at the office of the District 
Director of Internal Revenue or before 
the National Office of the Internal Rev¬ 
enue Service, to act as a representative 
In respect to any matters relating spe¬ 
cifically to the importation or exporta¬ 
tion of merchandise under the customs 
or internal revenue laws, for any person 
for whom he has acted as a custom¬ 
house broker. 

SUBPART *—DUTIES AND RESTRICTIONS RELAT¬ 
ING TO ENROLLED ATTORNEYS AND AGENTS 

4 10.20 Loss of status. Loss of sta¬ 
tus to practice as an attorney, as a certi¬ 
fied public accountant, or a* a public 
accountant shall constitute good cause 
for disbarment. 

i 10 21 Ethic s—< a) Professional 
ethics. Enrolled attorneys shall con¬ 
duct themselves and their practice 
before the Internal Revenue Service in 
accordance with recognized ethical 
standards applicable to attorneys gen¬ 
erally. Enrolled agents who are certi¬ 
fied public accountants or public 
accountants shall conduct themselves 
and their practice before the Internal 
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Revenue Service In accordance with 
recognized ethical standards applicable 
to ccrtiiled public accountants or pub¬ 
lic accountants generally. 

<b) Observance of regulations. En¬ 
rolled attorneys and agents shall con¬ 
duct themselves and tliolr practice 
before the Internal Revenue Sendee in 
such manner as not to commit any act 
of disreputable conduct referred to in 
4 10.51 or to violate any other provisions 
of this part. 

4 10 22 Information to be furnished — 
<a» To the Internal Revenue Service 
generally. No enrolled attorney or agent 
shall neglect or refuse to submit records 
or information in any matter before the 
Internal Revenue Service, upon proper 
and lawful request by a duly authorized 
officer or employee of the Internal Reve¬ 
nue Service, unless the information or 
testimony is privileged or such attorney 
or agent has reasonable grounds to be¬ 
lieve and does believe that the said de¬ 
mand is of doubtful legality; and no such 
attorney or agent shall interfere, or at¬ 
tempt to interfere, with any proper and 
lawful efforts by the Internal Revenue 
Service or its officers or employees to 
obtain Information relative to any.mat- 
tcr before the Internal Revenue Service. 

<b) To Director of Practice. It shall 
be the duty of an enrolled attorney or 
agent, when requested by the Director 
of Practice, to provide the Director with 
any information he may have concern¬ 
ing violation of the regulations in tills 
part by any person, and to testify thereto 
in any proceeding instituted under tills 
part for the disbarment or suspension 
of on enrolled attorney or agent, unless 
such Information is privileged. 

5 10,23 Knowledge of client's omis¬ 
sion. Each enrolled attorney or agent 
who knows that a client has not complied 
with the law. or has made an error in 
or omission from any return, document, 
affidavit, or other paper which the client 
is required by law to execute in connec¬ 
tion with any matter administered by 
the Internal Revenue Service, shall ad¬ 
vise the client promptly of the fact of 
such noncompllancc, error, or omission. 

4 10.24 Diligence as to accuracy —(a) 
In general. Each enrolled attorney or 
agent shall exercise due diligence in 
preparing or assisting in the preparation 
of. approving, and filing returns, docu¬ 
ments. affidavits, and other papers relat¬ 
ing to Internal Revenue Service matters. 

(b> Representations to service. Each 
enrolled attorney or agent shall exercise 
due diligence to determine the correct¬ 
ness of representations made by him to 
the Internal Revenue Service. 

<c) Representations to clients. Each 
enrolled attorney or agent shall exercise 
due diligence to determine the correct¬ 
ness of representations made by him to 
clients with reference to any matter ad¬ 
ministered by tite Internal Revenue 
Service. 

4 10.25 Motleys received from or for a 
client. Each enrolled attorney or agent 
shall promptly pay over to the United 
States when due all sums received for 
the payment of any tax. duty, cr other 
debt or obligation owing to the United 
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States, and shall promptly account to a 
client for funds received for him from 
the United States, or received from a 
client in excess of the charges prop¬ 
erly payable in respect of the client's 
business. 

$10.26 Endorsement of client's checks. 
No enrolled attorney or agent shall, 
without authority of his client, accept 
or endorse any Government draft, check, 
or warrant drawn to the order of such 
client. 

$ 10 27 Prompt disposition of pending 
matters . No enrolled attorney or agent 
shall unreasonably dclny the prompt dis¬ 
position of any matter before the In¬ 
ternal Revenue Service. 

4 10.28 Assistance from unenrollcd 
persons. No enrolled attorney or agent 
shall in any Internal Revenue Service 
matter knowingly and directly or in¬ 
directly: 

<a> Employ or accept assistance from 
any unenrolled person who is disbarred 
from practice before the Internal Rev¬ 
enue Service or any other department or 
agency of the Federal Government or 
before any court of record; who is under 
suspension from practice before any such 
department, agency, or court; who has 
been deprived of his certificate as a cer¬ 
tified public accountant or public ac¬ 
countant; or who to the knowledge of 
the enrolled attorney or agent solicits 
business, obtains clients, or otherwise 
conducts his practice in a manner for¬ 
bidden under the regulations in this part 
to enrolled persons; or 

<b) Accept employment ns associate, 
correspondent, or sub-agent from, or 
share fees with, any such person, or 
any person who is not nn attorney, a 
certified public accountant, or a public 
accountant. Nothing in this section 
shall be construed to authorize the ac¬ 
ceptance of employment or the sharing 
of fees contrary to recognized ethical 
standards which arc to be followed pur¬ 
suant to 4 10.21. 

4 10.29 Employees of accounting cor- 
porations. No enrolled attorney or agent 
shall be connected with an accounting 
corporation cither as officer, employee, or 
stockholder. 

4 10.30 Certain partnerships pro* 
hibtled. No enrolled attorney or agent 
shall maintain a partnership for the 
practice of law. accountancy, or other 
related professional service with a person 
who Is under disbarment from practice 
before the Internal Revenue Service or 
any other department or agency of the 
Federal Government, or wHfa an un< n- 
rolled person w r ho is neither an attorney 
legally practicing law nor a certified 
public accountant or a public accountant 
legally practicing accounting. Nothing 
in tills section shall be construed to au¬ 
thorize the maintenance of a partner¬ 
ship contrary to recognized ethical 
stnndards which are to be followed 
pursuant to 4 10.21. 

5 10 31 Employees of agricultural co- 
operotive associations. Nothing con¬ 
tained In the regulations in tills part 
shall prevent an enrolled person from 
being employed by agricultural coopera¬ 
tive associations (which are on a non¬ 


profit basis and not subject to Federal 
income taxes) to represent before the 
Service the groups or units constitut ng 
membership of such associations: / ro- I 
vided. That individuals may not be .so 
represented. 

4 10.32 Practice by farmer Gorc*n- 
ment employees —ta) In general No 
former officer or employee of the Uni d 
States, whether or not enrolled to prac¬ 
tice before the Internal Revenue Service, 
shall represent anyone in any ma ter 
administered by the Internal Revenue 
Service If the representation would vio¬ 
late any of the laws of the United States, 
including the laws which under certain 
circumstances prohibit former officers 
and employees of tire United States from 
acting as representatives of other: in 
matters to which the United States is a 
party or in which it is interested. See 
section 190 of the Revised Statutes 5 
U. S. C. 99) and 18 U. S. C.. Chapter 15. 

<b> Personal consideration. No for¬ 
mer officer or employee of the United 
States, whether or not enrolled to prac¬ 
tice before the Internal Revenue Serv¬ 
ice. shall represent anyone in any matter 
administered by the Internal Revenue 
Sendee to which he gave persona! con¬ 
sideration or as to the facts of which he 
gained knowledge during and by reason I 
of his Government service. 

4 10.33 Practice by former Internal 
Revenue Service employees —(a) Matters 
pending while employed. No former offi¬ 
cer or employee of the Internal Revenue 
Service shall, within two years after the 
termination of his Internal Revenue 
Service employment, practice or In nnjr i 
manner act as attorney or agent o: as 
the employee of nn attorney or agent in 
any matter which was pending in thr in¬ 
ternal Revenue Service during the period 
of his employment therein, unless he 
shall first obtain the written consent of 
the Director of Practice. This consent 
will not be granted unless it appears that 
the applicant, as an officer or employee 
of the Internal Revenue Service, did not 
give personal consideration to the mat¬ 
ter or gain knowledge of the facts of it 
during and by reason of his employment 
in the Internal Revenue Service. 

<b> Application for consent. An ap¬ 
plicant for the consent provided for in 
paragraph <a> of this section shall fi 1* 1 

a declaration to the effect that ho v* 
no personal consideration to the matter 
and that he obtained no knowledge of 
the facts involved in the matter during 
and by reason of his employment by the 
Internal Revenue Service, that he Is not 
and will not knowingly be associated 
with any former officer or employee w ho 
gained knowledge of the matter during 
and by reason of employment by the In¬ 
ternal Revenue Service, and that his em¬ 
ployment is not prohibited by law or by 
the regulations of the Internal Revenue 
Service. The application shall be denied I 
by the Director of Practice if the state¬ 
ments contained therein are disproved 
by an examination of files, records or 
circumstances pertaining to the matt* 1 - 
Applications for consent should 
transmitted to the Director of Practice 
on Form 901 and should state the appli¬ 
cant's former connection with the In¬ 
ternal Revenue Service and Identify the 
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matter in which he desires to act The 
applicant shall be advised as to his privi¬ 
lege to appear in the matter, and he shall 
file the notice of advice in the Internal 
Revenue Service’s record of the matter 
concerning which he has applied for 
pi t mission to appear or act as attorney 
or agent 

<c> Pending matter. For the pur¬ 
pose of tilts section, a matter shall not 
he deemed pending in the Internal Rev¬ 
enue Service merely by virtue of the fil¬ 
ing of a tax return, but it shall be con¬ 
sidered as pending from the time an 
examination was commenced by inter¬ 
viewing. corresponding with, or exam¬ 
ining the books and records of. a tax¬ 
payer, or from the time a taxpayer made 
a representation or Inquiry to the In¬ 
ternal Revenue Service which is related 
to the matter. Pursuant to section 190 
of the Revised Statutes (5 U. S. C. 99 >. a 
pending matter Includes any claim 
against the United States pending In any 
department of the Government. 

f 10.34 Assistance /ram or to former 
cmiloyees. In connection with any 
matter involving practice before the In¬ 
ternal Revenue Service, no enrolled at¬ 
torney or agent shall knowingly asstot. 
accept assistance from, or share fees with, 
any person who gave personal considera¬ 
tion to the matter or gained knowledge 
of facts involved In it during and by 
reason of his Government service. 

t 10.35 EnroUees as notaries. No en¬ 
rolled attorney or agent as notary public 
shall take acknowledgments, administer 
oaths, certify papers, or perform any offi¬ 
cial act in connection with matters in 
which he is employed as counsel, at¬ 
torney. or agent, or in which he may be 
in any way interested before the In¬ 
ternal Revenue Service. Under the pro- 
vi ions of this section an enrolled person 
who is a notary public is prohibited 
from taking any acknowledgment, oath, 
or certification as a notary public in 
cf rmcctkm with any tax return, protest, 
or other document which he has pre¬ 
pared or in the preparation of which he 
has assisted. (20 Op. Atty. Gen 236.) 

t 10.36 Attempting to obtain in/or - 
nation. No enrolled person shall pro- 
cure, or attempt to procure, directly or 
indirectly, from Government records or 
other Government sources information 
of any kind which is not made available 
by proper authority. 

t 10.37 Fees — <a> In general. An en¬ 
rolled attorney or agent shall not charge 

manifestly unreasonable fee for rep¬ 
resentation of a client in any matter 
before the Internal Revenue Service. 
The reasonableness of a fee Is within 
hmita a matter of Judgment and depends 
upon all the facts and circumstances of 
the case, including its complexity and 
difficulty, the time and effort required, 
ihe amount involved, and the profes¬ 
sorial standing and experience of the 
enrolled attorney or agent. 

♦b> Contingent fees . An enrolled at¬ 
torney or agent shall not enter Into a 
wholly contingent fee agreement with 

client for representation in any matter 
hi fore the Internal Revenue Sendee un¬ 
less the client is financially unable to 
Pay a reasonable fee on any other terms. 
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Partially contingent fee agreements are 
permissible where provision is made for 
the payment of a minimum, substantial 
in relation to the possible maximum fee, 
which minimum fee is to be paid and 
retained irrespective of the outcome of 
the proceeding. 

I 10.38 Solicitation and advertising — 
(a) Solicitation. No enrolled attorney or 
agent shall, in nny manner whatsoever 
not warranted by personal relations, di¬ 
rectly or indirectly solicit employment 
in matters related to the Internal Rev¬ 
enue Service. 

(b) Advertising special relationships. 
No enrolled attorney or agent shall use, 
directly or indirectly, signs, printing or 
other written matter indicating some 
past or present connection with, or rela¬ 
tionship to, the Internal Revenue Serv¬ 
ice, nor shall he represent in any man¬ 
ner that he possesses Influence or a spe¬ 
cial relationship with officers or em¬ 
ployees of the Internal Revenue Service. 

(c> Letterheads and announcements. 
The following shall not be presumed to 
constitute a violation of this paragraph: 

(1) Letterheads, professional cards, 
and the customary professional inser¬ 
tions in telephone, and city directories, 
or in newspapers, trade or professional 
journals, or other publications admitted 
to second-class mailing privileges, pro¬ 
vided they set forth only the name and 
address of the attorney or agent, or the 
name of the Arm of which he is a mem¬ 
ber or with which he Is associated, and 
n notation of the nature of his practice, 
to wit. whether he practices as an attor¬ 
ney, certified public accountant, or pub¬ 
lic accountant < there is no objection to 
the use of the words 'Enrolled to prac¬ 
tice before the Internal Revenue 8erv- 
lce ,r ): and the customary professional 
insertions in professional directories pro¬ 
vided they set forth only the above in¬ 
formation and customary biographical 
and professional data; 

(2 1 The distribution by former officers 
or employees of the Government of cards 
briefly stating the fact of their former 
official status and announcing their new 
status or association, provided the cards 
are addressed only to personal or busi¬ 
ness acquaintances and provided such 
cards are distributed only once, within a 
reasonable time after severance of offi¬ 
cial connection with the Government, 
and within 30 days after the creation of 
the new’ status or the formation of the 
new r association. 

5 10.39 Rights and duties of agents. 
An agent enrolled before the Internal 
Revenue Service shall have the same 
rights, powers, and privileges and be 
subject to the same duties as an enrolled 
attorney: Provided, That an enrolled 
agent shall not have the privilege of 
drafting or preparing any written In¬ 
strument by which title to real or per¬ 
sonal property may be conveyed or 
transferred for the purpose of affecting 
Federal taxes, nor slinll such enrolled 
agent advise a client a s to the legal suf¬ 
ficiency of such an instrument or its 
legal effect upon the Federal taxes of 
such client: And provided further . That 
nothing In the regulations in this part 
shall be construed as authorizing per¬ 
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sons not members of the bar to practice 
law. 

Note: An Interpretation by the Secretary 
of the Trearury of | 1039 (31 CFR. 1049 *d.. 
10-2 (f)). among other eectloii*. appeared at 
21 F. R- 833. Feb 7.1956. 

SU8FAHT C—SULCS APPLICABLE TO 
DISCIPlINAftY PROCEEDINGS 

$ 10.50 Authority to disbar or sus* 
pend. Pursuant to section 3 of the net 
Of July 7. 1884. 23 Stat. 258 <5 U. 8. C. 
261). the Secretary of the Treasury, after 
due notice and opportunity for hearing, 
may suspend or disbar from further 
practice before the Internal Revenue 
Service any enrolled attorney or agent 
shown to be Incompetent, disreputable 
or who refuses to comply with the rules 
and regulations in this part, or who shall, 
with intent to defraud, in any manner 
willfully and knowingly deceive, mislead, 
or threaten any claimant or prospective 
claimant, by word, circular, letter, or by 
advertisement. 

I 10 51 Disreputable conduct —(a) 
Nature. Disreputable conduct, for which 
any enrolled attorney or agent may be 
disbarred or suspended from practice 
before the Internal Revenue Service, in¬ 
cludes any conduct violative of the ordi¬ 
nary standards of professional obligation 
and honor. 

ib) Forms. Among other forms of 
disreputable conduct, the following are 
deemed to constitute such conduct: 

II > Conviction of any criminal offense 
prescribed by the internal revenue laws 
or conviction of any crime involving 
moral turpitude; 

<2) Making false answers in an appli¬ 
cation for enrollment or for renewal of 
an enrollment card with knowledge that 
such answers are false; 

<3> Preparing or filing for himself or 
another a false Federal tax return or 
other statement on which Federal taxes 
may be based, knowing the same to bo 
false; 

(4) Willful failure to make a Federal 
tax return in violation of provisions of 
the internal revenue laws and the reg¬ 
ulations issued thereunder; 

(5) Suggesting to a client or a pros¬ 
pective client on Illegal plan for evading 
Federal taxes or the payment thereof, 
knowing the same to be illegal; 

(6> Giving false testimony In any 
proceeding before the Internal Revenue 
Service or before any tribunal authorized 
to pass upon Federal tax matters, know¬ 
ing the same to be false; 

17) Filing any false or fraudulently 
altered document or affidavit in any case 
or other proceeding before the Internal 
Revenue Service, or procuring the filing 
thereof, knowing the same to be false or 
fraudulently altered; 

<8> Using, with intent to deceive, false 
or misleading representations to procure 
employment in any case or proceeding 
before the Internal Revenue Service; 

(0) Knowingly giving false or mis¬ 
leading Information relative to a matter 
pending before the Internal Revenue 
Service to any officer or employee of the 
Internal Revenue Service; 

(10) Preparing a false financial state¬ 
ment for a corporation, partnership, as¬ 
sociation, or individual, or certifying Uie 









92GG 

correctness of such false statement, 
knowing the same to be false; 

<11 > Imparting to a client false In¬ 
formation relative to the progress of a 
case or other proceeding before the In¬ 
ternal Revenue Service, knowing the 
same to be false; 

< 12) False representations by an en¬ 
rolled agent that he Is an attorney or a 
certified public accountant; 

U3> Preparing or assisting In the 
preparation of. or filing, a false claim 
against the United States, knowing the 
same to be false; 

< 14 > Approving, for filing, a false Fed¬ 
eral tax return prepared by some other 
person, or advising or aiding In the prep¬ 
aration of such a false tax return, know¬ 
ing the same to be false; 

< 15) Misappropriation of, or failure 
properly and promptly to remit, funds 
received from a client for the purpose 
of payment of taxes or other obligations 
due the United States, or misappropri¬ 
ation of funds or other property belong¬ 
ing to a client: 

(16) Improper retention of a fee for 
which no services have been rendered: 

<1?) Obtaining or attempting to .ob¬ 
tain money or other thing of value from 
a client or other person by false repre¬ 
sentations. knowing the same to be false; 

<18> Obtaining or attempting to ob¬ 
tain money or other thing of value from 
a client or other person by duress or 
undue influence; 

< 19) Concealing or attempting to con¬ 
ceal assets of himself or another in order 
to evade or assist in evading Federal 
taxes or the payment thereof; 

(20) Representing to a client or pro¬ 
spective client that the attorney or agent 
can improperly obtain special considera¬ 
tion or action from the Internal Reve¬ 
nue Service or an officer or employee 
thereof, or that he has access to unusual 
sources of information within the In¬ 
ternal Revenue Service; 

(21) Soliciting or procuring the false 
testimony of any person in any proceed¬ 
ing before the Internal Revenue Service; 

(22) Directly or indirectly attempt¬ 
ing to influence, or offering or agreeing 
to attempt to influence, the official action 
of any officer or employee of the Inter¬ 
nal Revenue Service by the use of 
threats, false accusations, duress, or 
coercion, by the offer of any special in¬ 
ducement or promise of advantage, or by 
the bestowing of any gift, favor or thing 
of value; 

(23) Failure of an enrolled attorney 
to conduct himself and his practice be¬ 
fore the Internal Revenue Service in ac¬ 
cordance with recognized ethical stand¬ 
ards applicable to attorneys generally; 

(24) Failure of an enrolled agent to 
conduct himself and his practice before 
the Internal Revenue Service in accord¬ 
ance with recognized ethical standards; 

(25) Disbarment or suspension from 
practice as an attorney, certified public 
accountant, or public accountant by any 
duly constituted authority of any State. 
Territory, possession of the United 
States, the District of Columbia, or by 
any department or agency of the Fed¬ 
eral Government; 

<26» In connection with practice be¬ 
fore the Internal Revenue Service, using 
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internperatc and abusive language, mak¬ 
ing false accusations or statements 
knowing them to be false, or circulating 
or publishing malicious and libelous 
matter; 

< 27) Knowingly aiding or abetting an¬ 
other by any means to defraud or at¬ 
tempt to defraud the United States, as 
by affirmatively assisting or participating 
in any way in the concealment of or 
failure to report Income, receipts, or 
other property subject to taxation by the 
United States; 

(28) Solicitation of practice in any 
unethical or unprofessional manner; 

(29) Representing, as an agent or as¬ 
sociate, an attorney, accountant, or other 
person known by the enrollee to solicit 
practice in any unethical or unprofes¬ 
sional manner; 

(30) Knowingly aiding and abetting 
another person to practice his profession 
during a period of disbarment of such 
other person. 

5 10.52 Violation of regulations. Any 
enrolled attorney or agent may be dis¬ 
barred or suspended from practice before 
the Internal Revenue Service for willful 
violation of any of the regulations con¬ 
tained in this part. 

§ 10.53 Authority to reprimand. The 
Director of Practice is authorized to rep¬ 
rimand any enrolled attorney or agent 
for conduct which is not the subject of 
a complaint and hearing before an Ex¬ 
aminer. The Examiner may reprimand 
any enrolled attorney or agent in cases 
heard by him upon a complaint filed by 
the Director of Practice. 

5 10.54 Receipt of information con¬ 
cerning enrolled attorneys and agents. 
If an ofllccr or employee of the Internal 
Revenue Service has reason to believe 
that an enrolled attorney or agent has 
violated any provision of the laws or 
regulations governing practice before the 
Internal Revenue Service, or if any such 
officer or employee receives information 
to that effect concerning any enrolled at¬ 
torney or agent, he shall promptly make 
a WTitten report thereof, which report 
or a copy thereof shall be forwarded to 
the Director of Practice. If any other 
person has Information of such viola¬ 
tions. he may make a report thereof to 
the Director of Practice or to any officer 
or employee of the Internal Revenue 
Sehrice. 

4 10.55 Institution of proceeding. 
Whenever the Director of Practice has 
reason to believe that any enrolled at¬ 
torney or agent has violated any pro¬ 
vision of the laws or regulations govern¬ 
ing practice before the Internal Revenue 
Service, he may institute a proceeding 
for disbarment or suspension of the en¬ 
rolled attorney or agent. The proceed¬ 
ing shall be instituted by a complaint 
which names the respondent and is 
signed by the Director of Practice and 
filed in his office. Except in cases of 
willfulness, or where time, the nature of 
the proceeding, or the public Interest 
does not permit, a proceeding will not be 
instituted under this section until facts 
or conduct which may w arrant such ac¬ 
tion have been called to the attention of 
the proposed respondent in writing and 
he has been accorded opportunity to 


demonstrate or achieve compliance with 
all lawful requirements. 

5 10.56 Conferences —fa) In general. 
The Director of Practice mny confer with 
an enrolled attorney or agent concerning 
allegations of misconduct irrespective of 
whether a proceeding for disbarment or 
suspension has been instituted against 
him. If such conference results in a 
stipulation In connection with a proceed¬ 
ing in which the attorney or agent Is Die 
respondent, the stipulation may be en¬ 
tered in the record at the instance of 
either party to the proceeding. 

<b) Resignation or voluntary susprn- 
Sion. An enrolled attorney or agent, in 
order to avoid the Institution or con¬ 
clusion of a disbarment or suspension 
proceeding, may offer his resignation or 
consent to suspension from practice 
before the Internal Revenue Service. 
The Director of Practice, in his dis¬ 
cretion. may accept the offered resigna¬ 
tion and mny suspend an attorney or 
agent in accordance with his consent 

4 10.57 Contents of complaint —*a> 
Charges. A complaint shall give a plain 
and concise description of the allegations 
which constitute the basis for the pro¬ 
ceeding. A complaint shall be deemed 
sufficient if it fairly informs the respond¬ 
ent of the charges against him so that 
he is able to prepare his defense. 

<b> Demand for answer . In the com¬ 
plaint. or In a separate paper attached 
to the complaint, notification shall be 
given of the place and time within which 
the respondent shall file his answer, 
which time shall be not less than fifteen 
days from the date of service of the com¬ 
plaint. and notice shall be given that a 
decision by default will be rendered 
against the respondent in the event lie 
fails to file his answer as required. 

4 10.58 Service of complaint and 
other papers —<a> Complaint . The 
complaint or a copy thereof may bo 
served upon the respondent by regis¬ 
tered mail, or first-class mail as herein¬ 
after provided; by delivering it to the 
respondent or his attorney or agent of 
record cither In person or by leaving it 
at the office or place of business of the 
respondent, attorney or agent; or in 
any other manner which has been 
agreed to by the respondent Where 
the service is by registered mail, the re¬ 
turn post office receipt duly signed by 
or on behalf of the respondent shall be 
proof of service. If the registered mat¬ 
ter is not claimed or accepted by the 
respondent and is returned undeliv¬ 
ered, complete service may be made 
upon the respondent by mailing the 
complaint to him by first-class mail, 
addressed to him at the address under 
which he Is enrolled or at the last ad¬ 
dress known to the Director of 
Practice. If service is made upon the 
respondent or his attorney or agent uf 
record in person or by leaving the com¬ 
plaint at the office or place of business 
of the respondent, attorney or agent, 
the verified return by the person mak- 
ln« service, setting forth the manner of 
service, shall be proof of such service 

<b> Service of papers other than 
complaint. Any paper other than the 
complaint may be served upon an cn- 
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rolled attorney or agent as provided In 
paragraph (&) of this section or by 
mailing the paper by first-class mail to 
the respondent at the address under 
which he is enrolled or at the lost ad¬ 
dress known to the Director of Prac¬ 
tice, or by mailing the paper by first- 
class mall to the respondent's attorney 
or agent of record. Such mailing shall 
constitute complete service. Notices 
may be served upon the respondent or 
his attorney or agent of record by 
telegraph. 

<c> Filing of papers. Whenever the 
Ming of a paper is required or permitted 
in connection with a disbarment or sus¬ 
pension proceeding, and the place of 
filing is not specified by this subpart or 
by rule or order of the Examiner, the 
paper shall be filed with the Director of 
Practice. Treasury Department, Internal 
Revenue Building. Washington. D. C. 
All papers shall be filed in duplicate. 

9 10.59 Answer —(a> Filing. The re¬ 
spondent's answer shall be filed in writ- 
iiig within the time specified In the com¬ 
plaint or notice of institution of the pro¬ 
ceeding. unless on application the time 
U extended by the Director of Practice 
or the Examiner. The answer shall be 
filed in duplicate with the Director of 
Practice. 

<b> Contents. The answer shall con¬ 
tain a statement of facts which constitute 
the grounds of defense, and it shall spe¬ 
cifically admit or deny each allegation 
set forth In the complaint, except that 
the respondent shall not deny a material 
f» negation in the complaint which he 
knows to be true, or state that he Is with¬ 
out sufficient information to form a be¬ 
lief when in fact he possesses such in¬ 
formation. The respondent may also 
state affirmatively special matters of 
defense. 

(c) Failure to deny or answer allega¬ 
tions tn the complaint . Every allegation 
in the complaint which is not denied In 
the answer shall be deemed to be ad¬ 
mitted and may be considered as proved, 
and no further evidence in respect of 
such allegation need be adduced at a 
hearing. Failure to file an answer with¬ 
in the time prescribed in the notice to 
the respondent, except as the time for 
answer is extended by the Director of 
Practice or the Examiner, shall consti¬ 
tute an admission of the allegations of 
the complaint and a waiver of hearing, 
and the Examiner may make his decision 
bv default without a hearing or further 
procedure. 

8 10 60 Supplemental charges. If it 
appears that the respondent In his 
answer, falsely or in bdd faith, denies a 
material allegation of fact in the com¬ 
plaint or states that the respondent has 
no knowledge sufficient to form a belief, 
fc’hen he in fact possesses such informa¬ 
tion, or if it appears that the respondent 
has knowingly Introduced false testi¬ 
mony during proceedings for his disbar¬ 
ment or suspension, the Director of Prac¬ 
tice may thereupon file supplemental 
charges against the respondent. Such 
M ipplemental charges may be tried with 
other charges in the case, provided the 
respondent Is given due notice thereof 
*nd Is afforded an opportunity to prepare 
ft defense thereto. 


9 10.61 Reply to answer. No reply to 
the respondents answer shall be re¬ 
quired. and new matter in the answer 
shall be deemed to be denied, but the 
Director of Practice may file a reply In 
his discretion or at the request of the 
Examiner. 

8 10.62 Proof: variance: amendment 
of pleadings. In the case of a variance 
between the allegations in a pleading 
and the evidence adduced in support of 
the pleading, the Examiner may order 
or authorise amendment of the pleading 
to conform to the evidence: Provided , 
That the party who would otherwise be 
prejudiced by the amendment is given 
reasonable opportunity to meet the alle¬ 
gations of the pleading as amended: 
and the Examiner shall make findings 
on any issue presented by the pleadings 
as so amended. 

8 10.63 Motions and requests. Mo¬ 
tions and requests may be filed with the 
Director of Practice or with the Ex¬ 
aminer. 

8 10.64 Representation. A respond¬ 
ent or proposed respondent may appear 
in person or he may be represented by 
counsel or other representative who need 
not be enrolled to practice before the 
Internal Revenue Service. The Director 
may be represented by an attorney or 
other employee of the Internal Revenue 
Service. 

9 10.65 Examiner —(a) Appointment. 
An Examiner, appointed as provided by 
section 11 of the Administrative Pro¬ 
cedure Act. 60 Stat. 244 (5 U. 8. C. 1010). 
shall conduct proceedings upon com¬ 
plaints for the disbarment or suspension 
of enrolled attorneys or agents. 

(b> Powers of Examiner. Among other 
powers, the Examiner shall have author¬ 
ity, in connection with any disbarment 
or suspension proceeding assigned or 
referred to him, to do the following: 

(1> Administer oaths and affirmations: 

<2> Make rulings upon motions and 
requests, which rulings may not be ap¬ 
pealed from prior to the close of a hear¬ 
ing except, at the discretion of the 
Examiner, in extraordinary circum¬ 
stances; 

<3> Determine the time and place of 
hearing and regulate its course and 
conduct; 

<4> Adopt rules of procedure and 
modify the same from time to time as 
occasion requires for the orderly dis¬ 
position of proceedings: 

(5) Rule upon offers of proof, receive 
relevant evidence, and examine wit¬ 
nesses; 

<6> Take or authorize the taking of 
depositions; 

<7) Receive and consider oral or writ¬ 
ten argument on facts or lnw; 

<8) Hold or provide for the holding of 
conferences for the settlement or sim¬ 
plification of the issues by consent of the 
parties; 

<9> Perform such acts and take such 
measures as are necessary or appropriate 
to the efficient conduct of any proceed¬ 
ing; and 

(10) Make initial decisions. 

1 10 66 Hearings —(a) In general . 

The Examiner shall preside at the hear¬ 


ing on a complaint for the disbarment or 
suspension of an enrolled attorney or 
agent. Hearings shall be stenograph- 
ically recorded and transcribed and the 
testimony of witnesses shall be taken 
under oath or affirmation. Hearings 
will be conducted pursuant to section 7 
of the Administrative Procedure Act, 60 
Stat. 241 (5 U. S. C. 1006>. 

<b) Failure to appear . If either party 
to the proceeding falls to appear at the 
hearing, after due notice thereof has 
been sent to him. he shall be deemed to 
have waived the right to a hearing and 
the Examiner may make his decision 
against the absent party by default. 

9 10.67 E v i d e n c e —(a) In general. 
The rules of evidence prevailing in courts 
of law and equity are not controlling in 
hearings on complaints for the disbar¬ 
ment or suspension of enrolled attorneys 
and ugents. However, the Examiner 
shall exclude evidence which is irrele¬ 
vant, immaterial, or unduly repetitious, 
and he may exclude evidence which U not 
of the kind which would affect reasonable 
and fair-minded men in the conduct of 
their daily affairs. 

<b> Depositions. The deposition of 
any witness taken pursuant to 9 10.68 
may be admitted. 

<c> Proof of documents. Official doc¬ 
uments. records and papers of the In¬ 
ternal Revenue Service shall be admis¬ 
sible in evidence without the production 
of an officer or employee to authenticate 
them. Any such documents, records and 
papers may be evidenced by a copy at¬ 
tested or identified by an officer or em¬ 
ployee of the Internal Revenue Service. 

<d> Exhibits. If any document, rec¬ 
ord or other paper is introduced in evi¬ 
dence as an exhibit, the Examiner may 
authorize the withdrawal of the exhibit 
subject to any conditions which he deems 
proper. 

<e) Objections. Objections to evi¬ 
dence shall be in short form, stating the 
grounds of objection relied upon, and the 
record shall not include argument 
thereon, except as ordered by the Exam¬ 
iner. Rulings on such objections shall be 
a part of the record. No exception to the 
ruling is necessary to preserve the rights 
of the parties. 

9 10.68 Depositions. Depositions for 
use at a hearing may. with the written 
approval of the Examiner, be taken by 
either the Director of Practice or the re¬ 
spondent or their duly authorized repre¬ 
sentatives. Depositions may be taken 
upon oral or written Interrogatories, 
upon not less than ten days’ written no¬ 
tice to the other party before any officer 
duly authorized to administer an oath 
for general purposes or before an officer 
or employee of the Internal Revenue 
Service who is authorized to administer 
an oath in internal revenue matters. 
Such notice shall state the names of the 
witnesses and the time and place where 
the depositions arc to be taken. The 
requirement of ten days’ notice may be 
waived by the parties in writing, and dep¬ 
ositions may then be taken from the 
persons and at the times and places mu¬ 
tually agreed to by the parties. When a 
deposition is taken upon written inter¬ 
rogatories. any cross-examination shall 
be upon written inter rogatories. Copies 
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of such written interrogatories shall be 
served upon the other party with the no¬ 
tice. and copies of any written cross-in¬ 
terrogatories shall be mailed or delivered 
to the opposing party at least five days 
before the date of taking the depositions, 
unless the parties mutually agree other¬ 
wise. A party upon whose behalf a dep¬ 
osition is taken must file It with the 
Examiner and serve one copy upon the 
opposing party. Expenses in the report¬ 
ing of depositions shall be borne by the 
party at whose instance the deposition 
is taken. 

§ 10.69 Transcript. In cases where 
the hearing is stcnographically reported 
by a government contract reporter, cop¬ 
ies of the transcript may be obtained 
from the reporter at rates not to exceed 
the maximum rates fixed by contract be¬ 
tween the government and the reporter. 
Where the hearing is stenographically 
reported by a regular employee of the In¬ 
ternal Revenue Service, a copy thereof 
will be supplied to the respondent either 
without charge or upon the payment of 
a reasonable fee. Neither of the parties 
shall have the right to receive any copies 
of exhibits introduced at the hearing or 
at the taking of deposltioas, but they 
shall have the right to examine all 
exhibits. 

} 10.70 Proposed findings and con¬ 
clusions. Except in cases where the re¬ 
spondent has failed to answer the com¬ 
plaint or where a party has failed to 
appear at the hearing, the Examiner, 
prior to making his decision, shall afford 
the parties a reasonable opportunity 
to submit proposed findings and conclu¬ 
sions and supporting reasons therefor. 

9 10.71 Decision of the Examiner, As 
soon as practicable after the conclusion 
of a hearing and the receipt of any pro¬ 
posed findings and conclusions timely 
submitted by the parties, the Examiner 
shall make the Initial decision In the 
case. The decision shall include (a) a 
statement of findings and conclusions, 
as well as the reasons or basis therefor, 
upon all the material issues of fact. law*, 
or discretion presented on the record, 
and <b) an order of disbarment, suspen¬ 
sion, or reprimand or an order of dis¬ 
missal of the complaint. The Examiner 
shall file the decision with the Director 
of Practice and shall transmit a copy 
thereof to the respondent or hU attorney 
of record. In the absence of an appeal 
to the Secretary of the Treasury, or re¬ 
view of the decision upon motion of the 
Secretary, the decision of the Examiner 
shall without further proceedings be¬ 
come the decision of the Secretary of the 
Treasury thirty days from the date of 
the Examiner*s decision. 

g 10.72 Appeal to the Secretary. 
Within 30 days from the date of the 
Examiners decision, either party may 
appeal to the Secretary of the Treasury. 
The appeal shall be filed with the Direc¬ 
tor of Practice In duplicate and sliall in¬ 
clude exceptioas to the decision of the 
Examiner and supporting reasons for 
such exceptions. If an appeal Is filed by 
the Director of Practice, he shall trans¬ 
mit a copy thereof to the respondent. 
Within 15 days after receipt of an appeal 
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or copy thereof, the other party may file 
a reply brief In duplicate with the Direc¬ 
tor of Practice. If the reply brief Is 
filed by the Director, he shall transmit 
a copy of it to the respondent. Upon the 
filing of air appeal and a reply brief. If 
any. the Director of Practice shall trans¬ 
mit the entire record to the Secretary of 
the Treasury. 

9 10.73 Decision of the Secretary. On 
appeal from or review of the initial de¬ 
cision of the Examiner, the Secretary of 
the Treasury will make the agency de¬ 
cision. In making his decision the Sec¬ 
retary of the Treasury will review the 
record or such portions thereof as may 
be cited by the parties to permit limiting 
of the Issues. A copy of the Secretary's 
decision shall be transmitted to the re¬ 
spondent by the Director of Practice. 

9 10.74 Effect of disbarment or iwi- 
pension ; surrender of card. In case the 
final order against the respondent is for 
disbarment, the respondent shall not 
thereafter be permitted to practice be¬ 
fore the Internal Revenue Service un¬ 
less and until authorized to do so by the 
Director of Practice upon application by 
the person disbarred. In case the final 
order agatnst the respondent is for sus¬ 
pension. the respondent shall not there¬ 
after be permitted to practice before the 
Internal Revenue Service during the 
period of suspension. If disbarred or 
suspended from practice, the respondent 
shall surrender his enrollment card to 
the Director of Practice for cancellation. 
In the case of disbarment, or for reten¬ 
tion during the period of suspension. 

9 10.75 Notice of disbarment or sus¬ 
pension. Upon the Issuance of a final 
order disbarring or suspending an en¬ 
rolled attorney or agent, the Director of 
Practice shall give notice thereof to ap¬ 
propriate officers and employees of the 
Internal Revenue Service and to Inter¬ 
ested departments and agencies of the 
Federal Government. Notice in such 
manner as the Director of Practice may 
determine may be given to the proper 
authorities of the State by which the 
disbarred or suspended person was li¬ 
censed to practice as an attorney or 
accountant. 

SUBPART 0—GENERAL PROVISIONS 

I 10.90 Official records —fa) Avail¬ 
ability. There are made available to 
public Inspection at the office of the Di¬ 
rector of Practice the roster of all per¬ 
sons enrolled to practice and the roster 
of all persons disbarred or suspended 
from practico. 

<b> Direct interest. Matters of official 
record pertaining to the enrollment of 
persons to practice are available at the 
office of the Director of Practice to per¬ 
sons properly and directly concerned. 

<c) Confidential records. There are 
held confidential the official records of 
the Investigation of applicants for en¬ 
rollment. of proceedings to suspend or 
disbar, and of the grounds for suspension 
or disbarment. Publication is capable of 
injuring enrollces and former enrollees 
without furthering the public interest. 
Much of the information is elicited with¬ 
out the aid of the subpena pow*er on the 
assurance that the sources will be pro¬ 


tected. Much of the information con- 
tamed in these official records is subject 
to the secrecy statutes pertaining to tax 
returns. 

(Sec. 3.60 SIM. 238. 5 U. S. C. 1002) • 

9 10.91 Information, requests , and 
submittals. The public may secure in¬ 
formation from, or make submittals or 
requests to. the Director of Practice, 
Treasury Department, Internal Revenue 
Building. Washington. D. C. ReqtK 
for information contained In official rec¬ 
ords of the office of the Director of 
Practice should be addressed to the 
Director in writing, should clearly state 
the information desired, and should set 
forth the interest of the applicant in the 
subject matter and the purpose for 
which the information is desired. If the 
applicant is an attorney or agent actinn 
for another, he should attach to the ap¬ 
plication evidence of his authority to act 
for his principal. 

I 10.92 Effective date of regulations . 
The regulations In this part, as recon¬ 
stituted and amended, supersede the 
regulations promulgated by Treasu: 
Department Circular No. 230 effective 
from and after October 1, 1936. relating 
to tlie recognition of attorneys, agents, 
and others, as heretofore amended and 
supplemented. The regulations in this 
part, as reconstituted and amended, shall 
become effective on the thirty-first day 
after the date of their publication in the 
Ktdf.ral Register; shall apply to all un¬ 
settled matters then pending In the 
Internal Revenue Service or which may 
thereafter be presented or referred to the 
Internal Revenue Service or offices 
thereof for adjudication: and shall be 
applicable to all those enrolled to prac¬ 
tice before the Treasury Department jus 
attorneys or agents immediately prior to 
the effective date of such regulation 
All proceedings within the purview of 
section 3 of the Act of July 7. 1884, 23 
Stat. 258 (5 U. 8. C. 261). commenced 
after the effective date of such regula¬ 
tions, shall In all procedural matters be 
governed by the provisions of such reg¬ 
ulations and such supplementary rule*? 
as may from time to time be adopted 
pursuant to the regulations. Violation* 
of the regulations committed prior to the 
effective date thereof shall in all sub¬ 
stantive matters be dealt with accordm- 
to the provisions of the regulations in 
force at the time when the act or nets 
alleged to constitute such violation* 
occurred. 

$ 10.93 Saving clause. No amend¬ 
ment of this part shall affect any 
proceeding for the disbarment or sus¬ 
pension of an enrolled attorney or agent 
w'htch was instituted prior to the date at 
publication of the amendment in the 
Federal Register. 

9 10.94 Special orders. The Secretary 
of the Treasury reserves the power to 
issue such special orders as he may deem 
proper in any cases within the purvlc.v 
of this part. 

[seal) Juiuan B. Baird. 

Acting Secretary of the Treasury. 

|F IL Doc. 58-9924; Piled, Nov. 28. 1»5<3; 

8:53 a. in.] 
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PROPOSED RULE MAKING 


DEPARTMENT OF AGRICULTURE 

Agricultural Marketing Service 
l 7 CFR Part 927 ] 

lDocket No. AO-71-A38J 

Handling or Milk in New York-New 
Jersey Milk Marketing Area 

NOTICE or REARING ON PROPOSED AMKND- 

MENTS TO TENTATIVE MARKETING AGREE¬ 
MENT AND TO ORDER 

Pursuant to the provisions of the Agri¬ 
cultural Marketing Agreement Act of 
1937. as amended <7 U. S. C. 601 et seq.). 
and the applicable rules of practice and 
procedure governing the formulation of 
marketing agreements and marketing 
orders (7 CFR Part 900 >. notice is hereby 
given of a public hearing to be held at 
the Mark Twain Hotel in Elmira, New 
York, beginning at 10:00 a. m. on Jan¬ 
uary 6. 1959, with respect to proposed 
amendments to the tentative marketing 
a .icement and to the order, regulAting 
the handling of milk in the New York- 
New Jersey milk marketing area. 

The public hearing is for the purpose 
of receiving evidence with respect to the 
economic and marketing conditions 
which relate to <1) the question of 
whether, in view of the currently exist¬ 
ing relationship of the Class I-A price 
to the.midwest condcnsery price, an ad¬ 
justment should be made in the level of 
the Class I-A price, and <2) the proposed 
amendments, hereinafter set forth, and 
any appropriate Modifications thereof, 
to the tentative marketing agreement 
and to the order.- 

The proposed amendments, set forth 
below, have not received the approval of 
the Secretary of Agriculture. 

Proposed by Dairymen's League Co¬ 
operative Association. Inc., Metropolitan 
Cooperative Milk Producers Bargaining 
Agency. Inc., and Mutual Federation of 
Independent Cooperatives. Inc.: 

Proposal No. 1 . Amend 8 927.40 <b> 
<3; by changing the $1.00 figure to not 
less than $1.50. and the $2.50 figure to 
not less than $3.00. Delete the period at 
the end of this sentence and add a phrase 
that has the effect of eliminating sea¬ 
sonality In both the midwest condcnsery 
and the Class I-A price and/or chang¬ 
ing the three consecutive months to a 
longer period of time. 

Proposal No. 2. No change is proposed 
for 5 927.40 <b>. It should remain as 
now written in the order, except to ad¬ 
just the three con3ecutive months period. 

Proposed by Eastern Milk Producers 
Cooperative Association, Inc.: 

Proposal No. 3. Amend 1 927.40 <b> 
by: <a> Revising the upper and lower 
limits contained in paragraph <b) <3) 
to reflect the proper relationship between 
midwest condcnsery prices and prices for 
fluid milk in northeastern United States 
markets, <b» making the upper and lower 
limits of paragraph <b> <3> applicable to 
the class I-A price independent of the 
utilization factor and the seasonal factor 
m the Class I-A formula, and (c) making 


the upper and lower limits operate as 
ceilings and Boors to the formula price. 

Proposal No. 4. Amend 5 927 40 (b> 
Cl> and <2) to correspond with revision 
of paragraph (b> (3) and to be applied 
as presently to require the Secretary to 
call a hearing to reconsider the Class I 
price formula or announce why a hear¬ 
ing should not be called. 

Proposed by the Dairy Division, Agri¬ 
cultural Marketing Service: 

Proposal No. 5. Make such changes as 
may be necessary to make the entire 
marketing agreement and the order 
conform with any amendments thereto 
that may result from this hearing. 

Copies of this notice of hearing and 
the order may be procured from the 
Market Administrator. 205 East 42d 
Street, New York 17. New York, or from 
the Hearing Clerk. Room 112. Adminis¬ 
tration Building. United States Depart¬ 
ment of Agriculture. Washington 25, 
D. C.. or may be there inspected. 

Issued at Washington. D. C., this 25th 
day of November 1958. 

[Seal] Roy W. Lennartson, 
Deputy Administrator, 
Agricultural Marketing Service. 

|P. R. Doc. 68-9912; Filed. Nov. 28. 1058; 

8:51 A. m ] 


Commodify Stabilization Service 
l 7 CFR Par! 725 ] 

Flue-Cured Tobacco 

NOTICE or REFERENDUM 

Notice is hereby given that on Decem¬ 
ber 15. 1958, a referendum will be held of 
farmers engaged in the production in 
1958 of flue-cured tobacco pursuant to 
the provisions of the Agricultural Adjust¬ 
ment Act of 1938, as amended. Notice 
that consideration would be given to es¬ 
tablishing a date for holding the refer¬ 
endum was given in 23 F. R. 7587. The 
purpose of the referendum is to deter¬ 
mine whether the farmers voting favor 
notional marketing quotas for each of 
the 1959-60. 1960-61 and 1961-62 mar¬ 
keting years for such kind of tobacco. 
The referendum will be conducted in ac¬ 
cordance with the provisions of the Act 
and the Regulations Governing the Hold¬ 
ing of Referenda on Marketing Quotas 
(23 F. R. 3432'. 

In order that arrangements for hold¬ 
ing the referendum may be made in an 
orderly manner and as much advance 
notice as possible be given of the date 
of the referendum, it is essential that this 
notice be made effective as soon as pos¬ 
sible. Accordingly, it is hereby deter¬ 
mined and found that compliance with 
the 30-day effective date requirement of 
section 4 of the Administrative Proce¬ 
dure Act is impracticable and contrary 
to the public interest and this notice 
shall be effective upon filing of this docu¬ 
ment with the Director, Division of the 
Federal Register. 


Issued at Washington, D. C.. this 25th 
day of November 1958. 

[sealI True D. Morse, 

Acting Secretary of Agriculture. 

|F. R. Doc. 58-0020; FUc<l. Nov. 26. 1068; 
1:00 p. m | 


CIVIL AERONAUTICS BOARD 

l 14 CFR Part 241 1 

(Economic Reg*. Draft Rcltai* 1011 

Uniform System of Accounts and Re¬ 
ports for Certificated Air Carriers 

DEFINITION OF SEATS AVAILABLE 

November 24. 1958. 

Notice Is hereby given that the Civil 
Aeronautics Board has under considera¬ 
tion a proposed amendment to Part 241 
of the Economic Regulations (14 CFR 
Part 241) which would require air car¬ 
riers to exclude Installed seats not of¬ 
fered for sale in computing and reporting 
available seat-miles on the CAB Form 41. 

This regulation is proposed under au¬ 
thority of sections 205 <a> and 407 of 
the Civil Aeronautics Act of 1938. as 
amended <52 Stat. 984, 1000, 49 U. 6. C. 
425. 487). 

Interested persons may participate In 
the making of the proposed rule by sub¬ 
mitting such written data, views, or argu¬ 
ments as they may desire. Communi¬ 
cations should be submitted in tripli¬ 
cate and addressed to the Secretary, 
Civil Aeronautics Board. Washington 25. 
D. C. All relevant matter in communi¬ 
cations received on or before December 
31. 1958. will be considered by the Board 
before taking final action on the proposed 
rule. Copies of such communications 
will be available for examination by in¬ 
terested persons In the Docket Section of 
the Board. Ftoom 5412. Department of 
Commerce Building, Washington 25. 
D. C. 

By the Civil Aeronautics Board. 

I seal! Mabel McCart. 

Acting Secretary . 

Explanatory statement. As presently 
defined in the Uniform System of Ac¬ 
counts and Reports 'seats available" con¬ 
sist of the number of seats installed in 
an aircraft, including those in lounge 
areas but excluding any that ore blocked 
off because of operating limitation or 
priority mail load. The number of seats, 
thus determined, represent the maximum 
number of salable seats and is required 
to be used by air carriers in computing 
available seat-miles reported to the 
Board. 

It has been brought to the Board's at¬ 
tention that it is the established com¬ 
pany policy of certain air carriers to sell 
none or only a part of the scats located 
in lounge areas. Moreover. It appears 
that sleeper plane configurations arc 
such that when berths arc in use some 
installed scabs become unus&tfle and 
cannot be sold. Because of the fore¬ 
going the use of Installed seats as a basis 







9270 

for the computation of available seat- 
miles is sometimes misleading. There¬ 
fore. this proposed rule would require 
that the “scats available”, used for re¬ 
porting seat-mile statistics to the Board 
by the various carriers, include only those 
seats which are “offered" for sale to the 
public; provided that any seat which is 
“sold” shall be included therein. 

Moreover, it is believed that the Board 
and public should be Informed concern¬ 
ing each air carrier's practices in this 
respect. Accordingly, the proposed rule 
would require the carrier to advise the 
Board where it does not Include all in¬ 
stalled seats in reporting available seats, 
and to submit an explanatory statement 
where such seats are excluded for non¬ 
safety reasons. 


PROPOSED RULE MAKING 

It Is also proposed to delete the defini¬ 
tion "capacity, seat" for the reason that 
Instructions for the reporting of the 
number of seats in an aircraft are fully 
set forth in l 241.23, Schedule B-7—Air¬ 
frames and Aircraft Engines Acquired. 

Therefore, it is proposed to amend Part 
241 of the Economic Regulations <14 
CFR Part 241). effective January 1, 1959, 
in the following respects. 

1. By deleting from $ 241j03 the defini¬ 
tion entitled “capacity, seat” 

2. By amending the definition of “seats 
available” in 4 241.03 to read as follows: 

Seats available . Installed seats in an 
aircraft (including seats in lounges) ex¬ 
clusive of any seat s not offered for sale 
to the public by the carrier: Provided . 
That in no instance shall any seat sold 


NOTICES 


DEPARTMENT OF AGRICULTURE 

Office of the Secretary 

Connecticut Valley Cigar-Binder 

Tobacco. Tyrts 51 and 52 

PUBLIC HEARING ON PARITY PRICE 

Notice is hereby given of a public 
hearing pursuant to section 301 (a) (1) 
<P> of the Agricultural Adjustment Act 
of 1938. as amended (7 U. S. C. 1301 (a) 
<1) <F)>, to be held at the Hampden 
County Improvement League Building. 
1499 Memorial Avenue, West Springfield. 
Massachusetts, beginning at 10:00 a, m.. 
e. s. t., on December 18. 1958. for the 
purpose of determining whether the 
parity price of Connecticut Valley cigar- 
binder tobacco, types 51 and 52. is seri¬ 
ously out of line with the parity prices 
of other agricultural commodities and 
the proper relationship between the 
parity price of such tobacco and the 
parity prices of other agricultural com¬ 
modities. 

The Conn-Mass Tobacco Cooperative, 
Inc., submitted to the United States De¬ 
partment of Agriculture a resolution 
adopted at a meeting attended by per¬ 
sons representing a crass-section of pro¬ 
ducers of Connecticut Valley cigar- 
binder tobacco, types 51 and 52, 
requesting the Secretary of Agriculture 
to call a public hearing under section 
301 (a) (1) <F> of the act for the pur¬ 
pose of determining for the 1959 crop 
and thereafter whether the proper re¬ 
lationship exists between the parity 
price of such tobacco and the parity 
prices of other agricultural commodities. 
On the basis of a preliminary study by 
this Department, it appears that there 
are reasonable grounds for believing that 
the parity price of such tobacco Is seri¬ 
ously out of line with the parity prices 
of other agricultural commodities. 

The puhlic hearing will be conducted 
In accordance with the regulations issued 
by this Department governing the con¬ 
duct of hearings under section 301 <a> 
(1 > <F). Producers and other interested 
persons will be given reasonable oppor¬ 


tunity to offer data, view's, or arguments 
relevant to < 1) whether the parity price 
of such tobacco Is or is not seriously out 
of line with the parity prices of other 
commodities: and <2> the proper rela¬ 
tionship betw een the parity price of such 
tobacco and the parity prices of other 
agricultural commodities and the revi¬ 
sions, if any. which should be made in 
computing the parity price of such to¬ 
bacco. All written data and exhibits in¬ 
troduced at the hearing should be sub¬ 
mitted in duplicate. This Department 
may also offer relevant data and infor¬ 
mation. 

After the completion of the hearing, 
consideration will be given to the mate¬ 
rial presented at the hearing and any 
other relevant data and information 
available in this Department, and the 
findings of the Secretary of Agriculture 
as to whether the facts require a revision 
of the method of computing the parity 
price of such tobacco and the revisions, 
If any. so found to be required will be 
issued and published in the Federal 
Register. 

Done at Washington, D. C., this 25th 
day of November 1958. 

I seal 1 True D. Morse, 

Acting Secretary of Agriculture . 

|P. R. Doc. 58 9915: Plied. Nov. 28. 1058; 

8:52 a. m l 


DEPARTMENT OF COMMERCE 

Office of the Secretary 

Edward Abbott 

STATEMENT OP CHANGES XN FINANCIAL 
INTERESTS 

In accordance with the requirements of 
section 710 (b) <6> of the Defense Pro¬ 
duction Act of 1950. as amended, and 
Executive Order 10647 of November 28. 
1955, the following changes have taken 
place in my financial interests during the 
last six months: 

A. Deletions: No change. 

B. Additions: No change. 


be excluded from the count of available 
seats. 

3. By amending the instructions in 
4 241.25 for preparing Schedule T-3 
Quarterly Statement of Aircraft Operat¬ 
ing Statistics by adding the following 
language to paragraph <g>: “The reason 
for exclusion of any Installed seats In 
the computation of available seat-miles 
with respect to any aircraft type shall be 
described in the above statement and. 
except where excluded by reason of the 
Civil Air Regulations, shall be certified 
to by a responsible company official giv¬ 
ing full details as to the necessity for 
such exclusion and the provisions made 
for protecting against the sale of such 
seats. (See 'seats available*, 4 241.03 )” 

|K R. Doc. 58-9911; Piled, Nov. 28. 1958. 

8:51 a. m | 


This statement is made as of November 
18. 1958. 

Edward Abbott. 

November 18. 1958. 

|P. R Doc. 58-9905: Piled, Nov. 28, 1958: 
8:49 a. m ) 


ATOMIC ENERGY COMMISSION 

| Docket No. 50- 97) 

Cornell University 

NOTICE OF ISSUANCE OF CONSTRUCTION 
PERMIT 

Please take notice that no request for 
a formal hearing having been filed fol¬ 
lowing the filing of notice of proposed 
action with the Federal Register Division 
on November 5. 1958, the Atomic Energy 
Commission has issued Construction Per¬ 
mit No. CPRR-31 authorising Cornell 
University to construct a dual core in¬ 
structional and research reactor facility 
on the University's campus in Ithaca. 
New York. Notice of the proposed action 
was published in the Federal Register on 
November 6. 1958. 23 F. R. 8681. 

Dated at Germantown, Md., this 21st 
day of November 1958. 

For the Atomic Energy Commission. 

H. L. Price. 
Director . Division of 
Licensing and Regulation. 

|P. R. Doc. 58-0884; Filed, Nov. 28. 1958: 

8:46 a. xn.| 


IDockct No. 50-1131 
University of Arizona 
notice of issuance of construction 

PERMIT 

Please take notice that no request for 
a formal hearing having been filed fol¬ 
lowing the filing of notice of the proposed 
action with the Federal Register Division 
on November 5, 1958. the Atomic Energy 
Commission has issued Construction Per- 
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mit CPRR-30 authorizing the University 
or Arizona to construct a 10 kilowatt 
TRIOA reactor on its campus in Tucson, 
Arizona. Notice of the proposed action 
was published in the Federal Register 
on November 6. 1958. 23 F R. 8681. 

Dated at Germantown, Md., this 21st 
day of November 1958. 

For the Atomic Energy Commission. 

H. L. Price, 
Director . Division of 
Licensing and Regulation. 

|F. R. Doc. 58 9983: Piled. Nov, 28. 1958; 
-8 40 a. m.| 


FEDERAL COMMUNICATIONS 
COMMISSION 

| Docket No. 126131 
Jerry Gczdarelli 

NOTICE or PLACE OF HEARING 

In the matter of Jerry Guidarelli. 
Schenectady. New York. Docket No. 
12613: revocation of license for Citizens 
Radio Station 2W1041. 

'Hie hearing on the above-entitled 
matter presently scheduled for Tuesday. 
December 2. 1958. will be held at 10:00 
u. m. in the Grand Jury Room. 3rd Floor. 
County Court House. Schenectady. New 
York. 

Dated: November 24. 1958. 

Federal Communications 
Commission. 

I seal! Mary Jane Morris, 

Secretary. 

|P. R Doc. 58 0877: Filed, Nov. 28. 1958: 
8:43 a. m.j 


| Docket No®. 12636. 12637; FCC 58M 1324 J 

Frank James and San Mateo 
Broadcasting Co. 

NOTICE or CONFERENCE 

In re applications of Frank James Red¬ 
wood City, California. Docket No. 12638. 
Hie No. BPH-2344: Orant R. Wrnthull 
tr as San Mateo Broadcasting Company. 
Son Mateo, California. Docket No. 12G37, 
Hie No. BPH-2431; for construction per¬ 
mits. 

There will be a prehearing conference 
held in the above-entitled proceeding 
pursuant to I 1 111 of the Commission's 
rules® on December 5. 1958, at 10:00 a. m. 
In Washington. D. C. 

Dated: November 20.1958. 

Released: November 24.1958. 

Federal Communications 
Commission. 

(seal! Mary Jane Morris. 

Secretary. 

IP. H. Doc. 58-9878; Filed. Nov. 28, 1958; 
8:45 a. zn ] 


I Docket Noe. 12674. t2675; FCC 58-1100] 

Harvard Radio Broadcasting Co.. Inc. 

< WHRB-FM > and WKOX. Inc. 

0*DER DESIGNATING APPLICATIONS FOR CON¬ 
SOLIDATED HEARING ON STATED ISSUES 

In re applications of Harvard Radio 

Broadcasting Co.. Inc. (WHBB-FM), 


Cambridge, Massachusetts. Docket No. 
12674. File No. BPH-2343; WKOX. Inc , 
Framingham. Massachusetts. Docket No. 
12675. File No. BPH-2493; for construc¬ 
tion permits. 

At a session of the Federal Communi¬ 
cations Commission held at its offices Jn 
Washington. D. C., on the 19th day of 
November 1958: 

The Commission having under con¬ 
sideration the above-captioned applica¬ 
tions of the Harvard Radio Broadcast¬ 
ing Co., Inc., for a construction permit 
to change the facilities of Class A FM 
broadcast Station WHRB-FM to operate 
on 105.5 megacycles. Channel No. 288. in 
Cambridge, Massachusetts, and of 
WKOX. Inc., for a construction permit 
for a new Class B FM broadcast station 
to operate on 105.7 megacycles, Channel 
No. 289. in Framingham, Massachusetts; 

It appearing that both of the appli¬ 
cants are legally, technically, financially 
and otherwise qualified to operate their 
proposed stations, but that the operation 
of both stations as proposed would result 
in mutually destructive interference: and 

It further appearing that pursuant to 
section 309 <b> of the Communications 
Act of 1934, as amended, the subject ap¬ 
plicants were advised by letter dated 
September' 25, 1958 of the aforemen¬ 
tioned interference and ihnt the Com¬ 
mission was unable to conclude that a 
grunt of either application would be in 
the public interest; and 

It further appearing that WKOX. Inc., 
replied. Indicating that it would appear 
at a hearing on the applications while 
the Harvard Radio Broadcasting Co., 
Inc., amended its application, but not 
with respect to frequency so that the 
applications still remain mutually ex¬ 
clusive; and 

It further appearing that the Commis¬ 
sion. after consideration of the above is 
of the opinion that a hearing on the 
applications is necessary; 

It is ordered , That pursuant to section 
309 <b) of the Communications Act of 
1934, as amended, the said applications 
are designated for hearing in a consoli¬ 
dated proceeding, at a time and place 
to be specified in a subsequent order, 
upon the following issues: 

1. To determine the areas and popu¬ 
lations within the 50 uv/m and 1 mv m 
contours of the operations proposed, re¬ 
spectively. by the Harvard Radio Broad¬ 
casting Co, Inc., and WKOX. Inc., and 
the availability of other such FM broad¬ 
cast service to the said areas and popu¬ 
lations. 

2. To determine whether considera¬ 
tions with respect to section 307 (b) of 
the Communications Act of 1934, as 
amended, are applicable to the above- 
entitled proceeding, and. if so, whether 
a choice between the applications herein 
can be reasonably based thereon and if 
so. whether a grant to one or the other 
of the applicants would provide the more 
fair, efficient and equitable distribution 
of service to the communities Involved. 

3 To determine. In the event it is con¬ 
cluded that a choice between the two 
applications cannot be made on con¬ 
siderations relating to section 307 <b>, 
which of the operations proposed in the 
above-captioned applications would 
better serve the public interest in the 


light of the evidence adduced with re¬ 
spect to the significant differences be¬ 
tween the applicants as to: 

The background and experience 
of each of the above-named applicants 
to own and operate its proposed station. 

<b> The proposals of each of the 
above-named applicants with respect to 
the management and operation of the 
proposed stations. 

(c> The programming service pro¬ 
posed in each of the above-mentioned 
applications. 

4. To determine in the light of the 
evidence adduced pursuant to the fore¬ 
going Issues, which of Lho applications 
should be granted. 

It is further ordered . That to avail 
themselves of the opportunity to be 
heard, the applicants, herein, pursuant 
to g 1.140 <c) of the Commission's rules, 
in person or by an attorney, shall within 
20 days of the mailing of this order, file 
with the Commission, in triplicate, a 
written appearance stating an intention 
to appear on the date fixed for the hear¬ 
ing and present evidence on the issues 
specified in this order. 

It is further ordered. That the Lssuca 
In the above-entitled proceeding may be 
enlarged by the Examiner, on his own 
motion or on petition properly filed by 
a party to the proceeding and upon a 
sufficient allegation of facts in support 
thereof, by the addition of the following 
issue: To determine whether the funds 
available to the applicant will give rea¬ 
sonable assurance that the proposals set 
forth In the application will be 
effectuated. 

Released: November 24, 1958. 

Federal Communications 
Commission, 

l seal 1 Mary Jane Morris, 

Secretary. 

| F R. Doc 68-9879; Filed, Nor. 28. 1068; 
8:46 a. m.) 


(Docket No. 12670. etc.; FCC 58-11011 

Four States Broadcasting Co. et al. 

order designating applications for con¬ 
solidated HEARING ON STATED ISSUES 

In re applications of John L. Miller 
tr os the Four States Broadcasting Com¬ 
pany. Halfway. Maryland. Docket No. 
12676, Fite No. BP-11227; Dover Broad¬ 
casting Company < WDOV), Dover. Dela¬ 
ware, Docket No. 12677. File No. BP- 
11327; Regional Broadcasting Company, 
Halfway. Maryland, Docket No. 12678. 
File No. BP-11646: George Fishman, 
Brunswick, Maryland. Docket No. 12679, 
File No. BP-12034; for construction per¬ 
mits. 

At a session of the Federal Communi¬ 
cations Commission held at its offices 
in Washington. D. C., on the 19th day 
of November 1958; 

The Commission having under con¬ 
sideration the above-captioned applica¬ 
tions requesting the following standard 
broadcast facilities: 

NEW. Halfway. MArylAnd; John L Milter 
tr/a® Thfl Four 8tatrf Broad cm ting Company. 
Req: 1410 kc, i kw. DA. Day. 









9272 


NOTICES 


WrOV, Dover, Delaware; Dover Broadcast¬ 
ing Company. Haa: 1410 ke, 1 ku. Day. 
Hvq: K10 ko. 5 kw. Day. 

NEW. Halfaay. Maryland: Regional Brcjid- 
cnjiUng Company. R*q. 1410 kc, 1 kw. DA. 
Day. 

NEW. Bruuawick. Maryland; Georg* Fish¬ 
man. H*q: 1410 kc. S kw. DA. Day. 

It appearing that except as Indicated 
by the issues specified below, all of the 
applicants are legally, financially, tech¬ 
nically and otherwise qualified to operate 
the proposed stations but that the pro¬ 
posals of The Four States Broadcasting 
Company, the Regional Broadcasting 
Company and George Fishman are 
mutually exclusive; that the proposed 
operntion of Station WDOV would cause 
interference to the other three proposals 
and would receive interference from the 
proposed operation of George Fishman; 
and that the proposed operation of Sta¬ 
tion WDOV would cause interference to 
Station WL5K, Lan&ford. Pennsylvania 
il410kc. lkw. Day); and 

It further appearing that pursuant to 
section 309 'b) of the Communications 
Act of 1934, as amended, the applicants 
were advised by letter dated July 15. 
1958. of the aforementioned interference 
and that the Commission was unable to 
conclude that a grant of any of the ap¬ 
plications would be In the public Interest; 
and 

It further appearing that all appli¬ 
cants filed timely replies to the Commis¬ 
sion’s letter; and 

It further appearing that by letter of 
Aujriul 7. 1958 the licensee of Station 
WLSH expressed an intention of appear¬ 
ing at a hearing on the above-captioned 
applications; and 

It further appearing that the interfer¬ 
ence which would be received by the pro¬ 
posed operations of The Four Slates 
Broadcasting Company and the Regional 
Broadcasting Company from both the 
proposed operations of Station WDOV 
and the existing operation of Station 
KQV. Pittsburgh. Pennsylvania, may 
affect more than ten percent of the 
population within the respective pro¬ 
posed primary service areas in contra¬ 
vention of I 3.28 <c> of the Commission's 
rules; and 

It further appearing that the Dover 
Broadcasting Company proposes to re¬ 
duce the radiation of Station WDOV to 
175 millivolts per meter per kilowatt and 
that, therefore, in the event of favorable 
action on the application of the Dover 
Broadcasting Company in the hearing 
ordered below, the construction permit 
should include the condition that the 
permittee shall submit proof to show 
that the radiation has been reduced as 
proposed; and 

It further appearing that the amend¬ 
ment to the application of George 
Fishman filed on September 9. 1958. 
indicates that his proposal would cause 
interference to 8tation WLSH; and 

It further appearing that the Com¬ 
mission. after consideration of the above. 
Is of the opinion that a hearing is 
necessary; 

It is ordered. That, pursuant to section 
309 <b) of the Communications Act of 
18.54. ns amended, the above-captioned 
applications are designated for hearing 
in a consolidated proceeding, at a time 


and place to be specified in a subsequent 
order, upon the following issues; 

1. To determine the areas and popu¬ 
lations which would receive primary 
service from the proposed operations of 
The Four States Broadcasting Company, 
the Regional Broadcasting Company and 
George Fishman and the availability of 
other primary service to such areas and 
populations. 

2. To determine the areas and popu¬ 
lations which may be expected to gnln 
or lose primary serv ice from the opera¬ 
tion of Slot ion WDOV as proposed and 
the availability of other primary service 
to such areas and populations. 

3. To determine whether the proposed 
operations of the Dover Broadcasting 
Company (WDOV) and George Fishman 
would cause objectionable interference to 
Station WLSH. Lnndsford. Pennsylvania, 
or any other existing standard broadcast 
stations, and. if so. the nature and extent 
thereof, and the availability of other 
primary service to such areas and 
population?. 

4. To determine the nature and extent 
of the interference, if any. that each of 
the operations proposed in the above- 
entitled applications would cause to and 
receive from each other and all other 
existing standard broadcast stations, the 
areas and populations affected thereby, 
and the availability of other primary 
service to such areas and populations. 

5. To determine whether, because of 
interference received, the proposed op¬ 
erations of The Four States Broadcasting 
Company and the Regional Broadcastiug 
Company would comply with $ 3.28 <c> 
of the Commission's rules; and if com¬ 
pliance with $ 3.28 <c> is not achieved, 
whether circumstances exist which would 
warrant a waiver of said section of the 
rules. 

6. To determine, in the light of sec¬ 
tion 307 <b> of the Communications Act 
of 1934. as amended, which of the pro¬ 
posed operations would best provide a 
fair, efficient and equitable distribution 
of radio service. 

7. To determine, on a comparative 
basis, in the event that, pursuant to the 
foregoing issue Halfway. Maryland, is 
considered to have the greater need for 
a new standard broadcast station, which 
of the proposals of The Four States 
Broadcasting Company and the Regional 
Broadcasting Company would better 
serve the public interest, convenience, 
and necessity in the light of the evidence 
adduced under the issues herein and the 
record made with respect to the signifi¬ 
cant differences between the two os to; 

(a) The background and experience 
having a bearing on the applicant's 
ability to own and operate the proposed 
standard broadcast station. 

(b* The proposal of each with respect 
to the management and operation of the 
proposed station. 

(c> The programming services pro¬ 
posed In each of the said applications. 

8. To determine, in the light of the 
evidence adduced pursuant to the fore¬ 
going issues, which of the instant appli¬ 
cations should be granted. 

It is further ordered. That Miners 
Broadcasting Service. Inc., licensee of 


Station WLSH. Is made a party to the 
proceeding. 

It is further ordered . That, to avail 
themselves of the opportunity to be 
heord. the applicants and party re¬ 
spondent herein, pursuant to l 1.140 of 
the Commission's rules, in person or by 
attorney, shall, within 20 days of the 
mailing of this order, file with the Com¬ 
mission. in triplicate, a written appear¬ 
ance stating an intention to appear on 
the date fixed for the hearing and pr< - 
sent evidence on the issues specified in 
tliis order. 

It is lurther ordered . That the Issues 
in this proceeding may bo enlarged by 
the Examiner, on his own motion or on 
petition properly filed by s party to the 
proceeding and upon sufficient auc¬ 
tions of fact m support thereof, by the 
addition of the following issue; To de¬ 
termine whether the funds available to 
the applicant will give reasonable assn: 
ancc that the proposals set forth In the 
application will be effectuated. 

It is further ordered , That, in the event 
of favorable action on the application of 
the Dover Broadcasting Company in the 
hearing ordered above, a grant of said 
application shall be upon condition that 
the permittee shall submit proof that Urn 
radiation of Station WDOV has been re¬ 
duced to substantially 175 mill ivolts ptr 
meter per kilowatt as proposed. 

Released; November 24. 1958. 

Federal Communications 
Commission, 

[seal) Mary Jane Morris. 

Secretary . 

|F. R. Doc. 58-9880: Filed. Nov. 28. 1938; 
8:46 a. m.J 


(Docket Nos. 12880.12681; FCC 53-1102) 

Kansas Broadcasters. Inc., and Sauna 
Radio, Inc. 

ORDEE DESIGNATING APPLICATIONS FOR CON¬ 
SOLIDATED HEARING ON STATED ISSUES 

In re applications of Kansas Broad¬ 
casters. Inc.. Satina. Kansas, Docket No 
12680. File No. BP-11527; Salina Radio 
Inc., Salina, Kansas, Docket No. 12681. 
File No. BP-11802; for construction per¬ 
mits. 

At a session of the F.'derol Communi¬ 
cations Commission held at its offices in 
Washington. D. C., on the 19th day oi 
November 1958: 

The Commission having under consid¬ 
eration the abovc-captioncd applications 
of Kansas Broadcasters. Inc , and Saline 
Radio, Inc., each for a construction per¬ 
mit for a new* standard broadcast station 
to operate on 910 kilocycles with a power 
of 500 watts, directional antenna, day¬ 
time only, at Salina. Kansas: 

It appearing that except as Indicated 
by the issues specified below’, both ap¬ 
plicants are legally, technically and 
otherwise qualified and Salina Radio, 
Inc., ia financially qualified to conatruct 
and operate the proposed stations but 
that the simultaneous operation of both 
proposals would result in mutally de¬ 
structive interference and that the finan 
clal data submitted by Kansas Broa- 
casters, Inc., docs not establish the avail- 
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ability of sufficient funds to meet the cost 
of construction and initial operation of 
the proposed station; and 

It further appearing that pursuant Jo 
section 309 <b* of the Communications 
Act of 1934, as amended, the applicants 
were advised by letter dated July 25. 
1958. of the aforementioned deficiencies 
and that the Commission was unable to 
conclude that a grant of any of the ap¬ 
plications would be in the public inter¬ 
est: and 

It further appearing that both appli¬ 
cants filed timely replies to the Com¬ 
mission’s letter; and 

It further appearing that by amend¬ 
ment filed August 25. 1958. Kansas 

Broadcastere, Inc., submitted additional 
financial data but that a question still 
remains as to whether the applicant 1* 
financially qualified to meet the cost of 
construction and initial operation of the 
proposed station; and 

It further appearing that the Com¬ 
mission. after consideration of the above, 
is of the opinion that a hearing is neces¬ 
sary; 

It is ordered. That, pursuant to section 
309 <b> of the Communications Act of 
193*1. as amended, the above-coptioncd 
applications are designated for hearing 
In a consolidated proceeding, at a time 
and place to be specified in a subsequent 
order upon the following issues: 

1. To determine whether Kansas 
Broadcasters, Inc., are financially quali¬ 
fied to meet the co?t of construction and 
initial operation of the proposed station. 

2. To determine, on a comparative 
basis, which of the two proposals herein 
would better serve the public interest, 
convenience and necessity in the light of 
the evidence adduced under the fore¬ 
going issue and the record made with 
respect to the significant differences be¬ 
tween the two applicants as to: 

<a> The background and experience 
having a bearing on the applicant’s abil¬ 
ity to own and operate the proposed 
standard broadcast station. 

<b) The proposal of each with respect 
to the management an£ operation of the 
proposed station. 

<c> The programming services pro¬ 
be cd hi each of the said applications. 

3. To determine. In the light of the evi¬ 
dence adduced pursuant to the foregoing 
h*ues, which of the Instant applications 
should be granted. 

It is further ordered. That, to avail 
themselves of the opportunity to be 
h<*ard, the applicants herein, pursuant to 
81.140 of the Commission’s rules, in per¬ 
son or by attorney, shall, within 20 days 
of the mailing of this order, file with the 
Commission, in triplicate, a written ap¬ 
pearance'stating an intention to appear 
on the date fixed for the hearing and 
present evidence on the issues specified 
in this order. 

ff is further ordered. That the issues 
in this proceeding may be enlarged by the 
Exa miner , on his own motion or on peli- 
h m properly filed by a party to the pro¬ 
curing and upon sufficient allegations 
of fact in support thereof, by the addi¬ 
tion of the following issue: To determine 
whether the funds available to the appli¬ 
cant will give reasonable assurance that 


the proposals set forth In the applica¬ 
tion wlU be effectuated. 

Released; November 24, 1958. 

Federal Communications 
Commission, 

(seal! Mary Jane Morris. 

Secretary. 

IP. R. Doc 58—9*8!: Piled. Nov. 28. 1958; 
8:45 a. m | 


(Docket Noe. 12882. 12083: FCC 58-1108) 

Texas Two-Way Communications 

ORDER DESIGNATING ArPlICATIQNS FOR CON¬ 
SOLIDATED HEARING ON STATED ISSUES 

In the matter of applications of J. E, 
Moore. Jr.. Wm. R. Lastinger. and J. L. 
Sheerln d b as Texas Two-Way Com¬ 
munications. Docket No. 12682. File No. 
11-C2-P-59; for a construction permit to 
establish a new two-way common carrier 
station in the Domestic Public Land 
Mobile Radio Service in Dallas. Texas 
(call sign KKT40J p : and Docket No. 
12683, File No. 13-C2-P-59; for a con¬ 
struction permit to establish a new two- 
way common carrier station In the 
Domestic Public Land Mobile Radio 
Service In Fort Worth, Texas (call sign 
KK1410). 

At a session of the Federal Communi¬ 
cations Commission held at its offices in 
Washington. D. C., on the 19th day of 
November 1958: 

It appearing that on October 1. 1958. 
the Commission gi anted without hear¬ 
ing the abovc-captioned applications of 
Texas Two-Way Communications (here¬ 
inafter called Applicant) to construct 
new* two-way communications facilities 
in the Domestic Public Land Mobile 
Radio Service at Dallas and Fori Worth. 
Texas, respectively, and public notite of 
each of these actions w-as issued on 
October 6. 1958 <Report No. 445. Miraeo 
No. 61157); and 

It further appearing that on October 
24. 1958. O. B. English, d b as Radio 
Communications Company thereinafter 
called the Protestant) licensee of similar 
facilities at Dallas (stAtion KKG412) 
and Fort Worth (station KKCM11). filed, 
pursuant to sections 309 <c> and 405 of 
the Communications Act of 1934. as 
amended, a timely Protest and Petition 
for Reconsideration with respect to the 
grant of the captioned applications; and 

It further appearing that the Protes¬ 
tant has alleged that Applicant’s respec¬ 
tive proposed facilities will be in direct 
competition with those of the Protestant 
and that Protestant, therefore, is a party 
in Interest within the moaning of section 
309 <c> of our act; and . 

It further appearing that the Protes¬ 
tant has submitted facts in his protest 
which would tend to show, if established 
at a hearing, that the grant of the re¬ 
spective above-captioned applications 
would not be in the public Interest, con¬ 
venience and necessity; and 

It further appearing that Applicant 
has filed a timely opposition to the pro¬ 
tests and that Protestant has filed a 
timely reply to such opposition, and that 
these pleadings have been considered; 
and 


It further appearing that Applicant 
alleges that each of the proposed services 
is a new and different service which is 
urgently needed by the public and, in the 
event the protests are not denied, the 
grants should not be stayed pending a 
final determination of the issues herein; 
and 

It further appearing that the public 
need for the type of service Applicant 
proposes to establish is a matter to be 
established at an evidentiary hearing and 
we are unable to make any affirmative 
finding, on the basis of the record now- 
before us. to justify the continuation of 
Applicant’s grants pending disposition 
of this case; and 

It further appearing that the best in¬ 
terests of all parties and the public would 
be served by dealing with these applica¬ 
tions in a hearing on a consolidated 
basis; 

It is ordered . That, the protest Is al¬ 
lowed and the matter is designated tor 
hearing in a consolidated proceeding 
upon the follow-ing issues, as proposed 
by the Proto tan t: 

<a> To determine the nature and ex¬ 
tent of service rendered by Protestant in 
Dallas and Fort Worth. Including the 
rates, charges, practices, classifications, 
regulations, and facilities pertaining 
thereto; 

(b) To determine the nature and ex¬ 
tent of service proposed by Applicant in 
Dallas and Fort Worth, including the 
rates, charges, practices, classifications, 
regulations, and facilities pertaining 
thereto; 

<c> To determine the area and popu¬ 
lation presently covered by the facilities 
authorized to Protestant in Dallas and 
Fort Worth; 

<d) To determine the area and popu¬ 
lation proposed to be covered by Appli¬ 
cant’s station in Dallas and Fort Worth; 

(e) To determine the need for the 
proposed additional service in the areas 
served by Protestant, and the nature and 
extent of any benefit to the public which 
would accrue because of Applicant's pro¬ 
posed services; 

(f> To determine whether any disad¬ 
vantages to the public would accrue be¬ 
cause of Applicant's proposed services; 
and 

• K> To determine in the light of the 
evidence adduced on the foregoing is¬ 
sues whether the public interest, con¬ 
venience and necessity would be served 
by a grant of the above captioned appli¬ 
cations. 

ft is further ordered. That, the effec¬ 
tive date of the Commission’s action of 
October 1. 1958. granting the above- 
captioned applications is postponed 
pending a final decision by the Commis¬ 
sion with respect to the evidentiary hear¬ 
ing herein provided: and 

It is further ordered. That, the hearing 
herein, upon the issues specified above, 
shall be held at the Commission’s offices 
in Washington, D. C., on a date, and be¬ 
fore an Examiner, to be announced in a 
subsequent order: and 

It is further ordered. That, the burden 
of proof on Issues (b). <d>, <c> and (g> 
which are adopted by the Commission, 
is placed on the applicant, and the bur¬ 
den of proof on issues (a>. (c> and (X) 






9271 


NOTICCS 


which are not specifically adopted by 
the Commission, is placed on the pro* 
testant: and. 

It is further ordered. That, the Pro¬ 
testant Is made a party to the proceed¬ 
ing herein; and. 

It is further ordered , That, the parties 
desiring to participate herein shall file 
their appearances on or before the time 
specified in l 1 140 of our rules; and 

It is further ordered. That, since our 
disposition hereof makes further con¬ 
sideration of the petition for reconsid¬ 
eration moot, such petition is dismissed. 

Released: November 24, 1958. 

Federal Communications 
Commission, 

(seal! Mary Jane Morris. 

Secretary. 

|F. R Doc 56-0682; Filed. Nov. 28. 1058; 
8:45 a. m.| 


(Docket No. 11788 etc.; FCCMM-1326J 
James W. Miller et al. 

ORDER CONTINUING HEARING 

In re applications of James VV. Miller, 
Milford. Connecticut. Docket No. 11788, 
File No. BP-10500; Orange County 
Broadcasting Corporation * WONY), 
Newburgh, New York, Docket No. 12411, 
File No. BP-11365; Vincent de Laurentis. 
Hamden, Connecticut. Docket No. 12412, 
File No. BP-11607; Albert L. Capstan, 
tr as Eastern States Broadcasting Co.. 
Hamden, Connecticut, Docket No. 12413, 
File No. BP-11760; for construction 
permits. 

The Hearing Examiner having under 
consideration informal agreement of all 
parties regarding date for hearing; 

It is ordered . This 21st day of Novem¬ 
ber 1958, that the hearing now scheduled 
for November 24, 1958. Is continued to 
December 10.1958. 

Released: November 24.1958. 

Federal Communications 
Commission. 

( seal I Mary Jane Morris. 

Secretary. 

[F. R. Doc. 58-9883; Filed, Nov. 28. 1958; 
8:45 ft. tn.) 


FEDERAL POWER COMMISSION 

(Docket No. 0-16309] 

Transcontinental Gas Pits Line Corp. 

NOTICE OF APPLICATION AND DATE OF 
HEARING 

November 24, 1958. 

Take notice that Transcontinental Gas 
Pipe Line Corporation <Transco>, a Dela¬ 
ware corporation, with its principal place 
of business in Houston, Texas, filed on 
September 16. 1958. an application for a 
certificate of public convenience and ne¬ 
cessity for authority to render increased 
storage service from its Leidy Storage 
Pool under its LS Rate Schedule. The 
LS service was authorized originally in 
Docket Nos. G-13143 ct al. (Opinion No. 
315). on September 4.1958. 

Transco proposes to provide the follow¬ 
ing customer companies with additional 
storage service from the Leidy Pool: 


V • 

Volume* In Mcf & 

14.7 | 
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2 ,»n 
♦9. flno 
4, 000 

Total ttMtUousl Leidy 
Service.... 

— 

13.000 

— 


l Docket N«». 0-1310, el ttL 


The volumes of gas to be injected into 
and withdrawn from the Leidy Pool 
under the authority requested herein will 
be provided by the three customers from 
the volumes of contract demand gas 
presently allocated to such customers. 
Therefore, this additional storage serv¬ 
ice will not affect Transco's overall sys¬ 
tem gas reserves. Letter agreements at¬ 
tached to the application indicate the 
customers' willingness to provide the 
volumes. 

No additional facilities arc proposed 
herein; consequently, there will be no 
increase in investment or financing. 

The increase in service proposed will 
be rendered under the rate schedule ap¬ 
plicable to the Leidy Storage service as 
provided by the Commission s order in 
Docket Nos. G-13143. et al. 

This matter Is one that should be dis¬ 
posed of as promptly as possible under 
the applicable rules and regulations, and 
to that end: 

Take further notice that, pursuant to 
the authority contained in and subject 
to the jurisdiction conferred upon the 
Federal Power Commission by sections 
7 and 15 of the Natural Gas Act, and the 
Commission s rules of practice and pro¬ 
cedure, a hearing will be held on Decem¬ 
ber 19. 1958. at 9:30 a. m„ c. s. t.. in a 
Hearing Room of the Federal Power 
Commission. 441 O Street NW.. Wash¬ 
ington, D. C. concerning the matters in¬ 
volved in and the Issues presented by 
such application: Provided. however. 
That the Commission may. after a non- 
contested hearing, dispose of the pro¬ 
ceedings pursuant to the provisions of 
i 1.30 (ci (1) or <2) of the Commission s 
rules of practice and procedure. Under 
the procedure herein provided for, unless 
otherwise advised, It will be unnecessary 
for Applicant to appear or be represented 
at the hearing. 

Protests or petitions to Intervene may 
be filed with the Federal Power Commis¬ 
sion. Washington 25. D. C., in accordance 
with the rules of practice and procedure 
< 18 CFR 1.8 or 1.10) on or before Decem¬ 
ber 15, 1958. Failure of any party to 
appear at and participate In the hearing 
shall be construed ns waiver of and con¬ 
currence In omission herein of the inter¬ 
mediate decision procedure in cases 
where a request therefor is made. 

(seal] Joseph H. Gutride, 

Secretary. 

(P. R. Doc. 58-8887; Filed. Nov. 28, 1958; 

8:46 A. xxlJ 


(Docket No G-109851 
Magnolia Petroleum Co. 
order for hearing and suspending 

PROPOSED CHANGES IN RATES 

November 24. 1968. 

Magnolia Petroleum Company (Mag- 
nolia> on October 28. 1958 tendered for 
filing proposed changes in its presently 
effective rate schedules for sales of 
natural gas subject to the Jurisdiction 
of the Commission. The propos'd 
changes, which constitute increas'd 
rates and charges, are contained in the 
following designated filings: 

Description: Notices of Change, undated. 

Purchaser: Shell Oil Company. 

Rate schedule designations: Supplrnn 
No. 8 to Magnolia's FPC Gas Rate Schedule 
No. 146. Supplement No. 7 to Magnrb.-'i 
FPC Gas Rate Schedule No 149. Supple¬ 
ment No. 5 to Magnolia's FPC Gtta Rule 
Schedule No 151. 

Effective date: December I, 1958 (effective 
date Is that proposed by Magnolia). 

In support of the proposed periodic 
Increases, Magnolia states that the in¬ 
creased prices were provided for by the 
contracts and were arrived at through 
arm's-length bargaining; that the in¬ 
creases are not in excess of the fair 
market price for gas of like quality a 
the same general area; and that the 
increases are needed to cover Increas'd 
costs and to encourage further explora¬ 
tion and development. 

Magnolia further states that unlike 
transporters and distributors of gas, the 
producers of gas are selling a commodir. ; 
that commodity prices are determine ci 
by the law of supply and demand; and 
that the contract prices reflect the com¬ 
modity value of the gas In the producing 
field. 

The Increased rates and charges 
proposed have not been shown to be 
justified, and may be unjust, unreason¬ 
able. unduly discriminatory, or prefer¬ 
ential. or otherwise unlawful. 

The Commission finds: It is necessary 
and proper in the public interest and to 
old in the enforcement of the provisions 
of the Natural Gas Act that the Comm: - 
sion enter upon a hearing concerning the 
lawfulness of the said proposed changes 
and that Supplement No. 6 to Magnolia's 
FPC Gas Rate Schedule No. 146. Supple¬ 
ment No. 7 to Magnolia's FPC Gas Rate 
Schedule No. 149, and Supplement No. 5 
to Magnolia's FPC Gas Rate Schedule 
No. 151 be suspended and the use thereof 
deferred as hereinafter ordered. 

The Commission orders: (A) Pursuant 
to the authority of the Natural Gas Act, 
particularly sections 4 and 15 thereof, 
the Commission's rules of practice and 
procedure and the regulations under the 
Natural Gas Act <18 CFR Ch. X». a pub¬ 
lic hearing be held upon a dat# to be 
fixed by notice from the Secretary con¬ 
cerning the lawfulness of the proposed 
increased rates and charges contained 
in Supplement No. 6 to Magnolia's FPC 
Gas Rate Schedule No. 146. Supplcnu nt 
No. 7 to Magnolia’s FPC Gas Rate Sched¬ 
ule No. 140. and Supplement No. 5 to 


1 The present rates are subject to refu J 
tn Docket No. G—16426 and subject to furt v r 
orders of the Commission In Docket So. 
G-15503. 
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Magnolia's FPC Gas Rate Schedule No. 

161. 

<B> Pending such hearing and deci¬ 
sion thereon, said supplements be and 
they are each hereby suspended nnd the 
use thereof deferred until May 1, 1959, 
and thereafter until such further time 
as they are made effective in the manner 
prescribed by the Natural Gas Act. 

<C> Neither the supplements hereby 
suspended, nor the rate schedules sought 
to be altered thereby, shall be changed 
until this proceeding has been disposed 
of or until the periods of suspension have 
expired, unless otherwise ordered by the 
Commission. 

(D > Interested State commissions may 
participate as provided by 5$ 1.8 and 1 37 
(f > of the Commission's rules of practice 
and procedure (18 CFR 1.8 and 1 37 tf >). 

By the Commission <Commissioners 
Kline and Hussey dissenting). 

I seal J Joseph H. Gutride. 

Secretary. 

|P R. Doc. 58-9888: Piled, Nov. 28, 1958; 

8.46 a. m l 


(Docket No. 0-169611 
Union Oil Co. or California 

ORDER FOR HEARING AND SUSPENDING 
PROPOSED CHANGE IN RATE 

November 24. 1958. 

Union Oil Company of California 
(Union), on October 27. 1958, tendered 
for fliing a proposed change in Its pres¬ 
ently effective rate schedule 1 for the 
sale of natural gas subject to the juris¬ 
diction of the Commission. The proposed 
change, which constitutes an increased 
rate and charge, is contained in the fol¬ 
lowing designated filing: 

Description: Notice of Change, undated. 

Purchaser: Arkansas Louisiana Oas Com¬ 
pany. 

Hair schedule designation: Supplement 
No, 2 to Union’s FPC Gas Rate Schedule 

No 32. ^ 

Effective date: December 21. 19S8 (effec¬ 
tive dale is the effective date proposed by 

Union). 

The increased rate and charge so pro¬ 
posed is intended to reflect tin whole or 
in part) the additional “excise, license, 
or privilege tax" of one cent per Mcf 
levied by the State of Louisiana pursuant 
to Act No. 8 of 1958 (House BUI No. 303>. 
as approved on June 16. 1958. amending 
Title 47 of the Louisiana Revised Statutes 
of 1950. The Commission is advised that 
litigation is being instituted to challenge 
the constitutionality of the said Act No. 
6 of 1958. In consideration ol this fact, 
and in order to assure appropriate re¬ 
fund in the event said Act No. 8 of 1958 
should be declared unconstitutional or 
otherwise held invalid by final Judicial 
decision, it is deemed advisable to sus¬ 
pend the proposed increased rate and 
charge. (When the rate is made effec¬ 
tive. only the tax increment of that pro¬ 
posed rate shall be made subject to 
refund.) 


* Supplement No. 1 to Union*! FPC Oas Rate 
Schedule No. 22 (Louisiana gathering tax 
increase) was suspended for one day in 
r^kot No. 0-15646 and la now effective 
•uiiject to refund. 


The Commission finds: It is necessary 
and proper in the pubUc interest and to 
aid in the enforcement of the provisions 
of the Natural Gas Act that the Commis¬ 
sion enter upon a hearing concerning 
the lawfulness of the proposed change, 
and that Supplement No. 2 to Union's 
FPC Gas Rate Schedule No. 22 be sus¬ 
pended and the use thereof deferred as 
hereinafter ordered. 

The Commission orders: 

(A) Pursuant to the authority of 
the Natural Gas Act. particularly sec¬ 
tions 4 nnd 15 thereof, the Commission's 
rules of practice and procedure, and the 
regulations under the Natural Gas Act 
(18 CFR Ch. I>, a public hearing shall be 
held upon a date to be fixed by notice 
from the Secretary concerning the law¬ 
fulness of the proposed increased rate 
and charge contained in Supplement No. 
2 to Union's FPC Oas Rate Schedule 
No. 22. 

(B) Pending the hearing and decision 
thereon, the supplement is hereby sus¬ 
pended and the use thereof deferred 
until December 22. 1958, and until such 
further time as it is made effective In the 
manner prescribed by the Natural Gas 
Act. 

(C) Neither the supplement hereby 
suspended nor the rate schedule sought 
to be altered shall be changed until the 
period of suspension has expired, unless 
otherwise ordered by the Commission. 

<D) Interested State commissions 
may participate as provided by 55 1.8 and 
1.37 (f) of the Commission’s rules of 
practice and procedure (18 CFR 1.8 and 
1.37 <f>). 

By the Commission. 

I seal J Joseph H. Outride. 

Secretary. 

(F. R. Doc. 56-9869; Filed, Nov. 28. 1958; 

8:47 a. m.) 


(Docket No. 0-169601 

Gulf Oil Corf. 

ORDER rOR HEARING AND SUSPENDING 

proposed changes in rates 

November 24,1958. 

Gulf Oil Corporation (Guif>. on Oc¬ 
tober 27. 1958, tendered for filing two 
proposed changes in its presently effec¬ 
tive rate schedules for sales of natural 
gas subject to the jurisdiction of the 
Commission. The proposed changes, 
which constitute increased rotes and 
charges, are contained in the following 
designated filings: 

Description Notices of Change, undated. 

Purchaser: Permian Batin Pipe Lino Com¬ 
pany. 

Rate schedule designation*: Supplement 
No. 9 to Gulf’s FPC Oat Rate Schedule No. 
48. Supplement No. 6 to Oulf’s FPC Oaa Rate 
Schedule No. 110. 

Effective date: December 1, 1056 (effective 
date it the effective date proposed by Gulf). 

In support of these proposed periodic 
increases in rates. Gulf states that the 
periodic pricing clauses in its contracts 
were negotiated at arm's-length and that 
such clauses are in the public interest. 
Gulf also calls attention to higher costs 
and higher competitive prices. 


The increased rates and charges so 
proposed have not been shown to be 
justified, and may be unjust, unreason¬ 
able. unduly discriminatory, or preferen¬ 
tial. or otherwise unlawful. 

The Commission finds: It Is necessary 
and proper in the public Interest and to 
aid in the enforcement of the provisions 
of the Natural Gas Act that the Commis¬ 
sion enter upon a hearing concerning 
the lawfulness of the proposed changes, 
and that Supplement No. 3 to Gulf's FPC 
Gas Rate Schedule No. 48 and Supple¬ 
ment No. 5 to Oulf's FPC Gas Rate 
Schedule No. 119 be suspended and the 
use thereof deferred as hereinafter 
ordered. 

The Commission orders: 

(A) Pursuant to the authority of the 
Natural Gas Act. particularly sections 4 
and 15 thereof, the Commission’s rules of 
practice and procedure, and the regula¬ 
tions under the Natural Gas Act <18 
CFR Ch. I), a public hearing shall be 
held upon a date to be fixed by notice 
from the Secretary concerning the law¬ 
fulness of the proposed increased rates 
and charges contained in Supplement No. 
3 to Gulf’s FPC Gas Rate Schedule No. 
48 and Supplement No. 5 to Gulf’s FPC 
Gas Rate Schedule No. 119. 

(B) Pending the hearing and decision 
thereon, the supplements are hereby sus¬ 
pended and the use thereof deferred un¬ 
til May 1, 1959, and until such further 
time as they are made effective in the 
manner prescribed by the Natural Gas 
Act. 

<C> Neither the supplements hereby 
suspended nor the rate schedules sought 
to be altered shall be changed until this 
proceeding has been disposed of or until 
the periods of suspension have expired, 
unless otherwise ordered by the Commls- 
.sion. 

(D) Interested State commissions may 
participate as provided by 55 1.8 and 1.37 
(f) of the Commission's rules of prac¬ 
tice and procedure (18 CFR 1.8 and 1.37 
<f>). 

By the Commission (Commissioners 
Kline and Hussey dissenting). 

IsealI Joseph H. Outride. 

Secretary. 

IP. R. Doc. 58-9800. Filed, Nov. 28, 1058: 

8:47 a. m.| 


(Docket No. a 16959] 

Gulf Oil Corj\ et al. 

ORDER FOR HEARING AND SUSPENDING 
PROPOSED CHANGE IN RATE 

November 24. 1958. 

Gulf Oil Corporation, Operator, et al. 
(Gulf*, on October 27, 1958. tendered for 
filing a proposed change In its presently 
effective rate schedule for the sale of 
natural gas subject to the jurisdiction 
of the Commission. The proposed 
change, which constitutes an increased 
rate and charge. Is contained in the fol¬ 
lowing designated filing: 

Description: Notice of Change, undated. 

Purchaser: Permian Basin Pipe Line Com¬ 
pany. 

Rate schedule designation: Supplement No. 
16 to Gulf's FPC Gas Rate Schedule No. 15. 
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Effective date: December 1, 1058 (effective 
date It the effective dale prnpoted by Gulli, 

In support of this proposed periodic 
increase in rate. Gulf states that the pe¬ 
riodic pricing clause in its contract was 
negotiated at arm's-length and that such 
clauses are in the public interest. Gulf 
also calls attention to higher costs and 
higher competitive prices. 

The increased rate and charge has not 
been shown to be Justified, and may be 
unjust, unreasonable, unduly discrimina¬ 
tory. or preferential, or otherwise un¬ 
lawful. 

The Commission finds: It Is necessary 
and proper in the public interest and 
to aid In the enforcement of the provi¬ 
sions of the Natural Gas Act that the 
Commission enter upon a hearing con¬ 
cerning the lawfulness of the proposed 
change, and that Supplement No. 16 to 
Gulf’s FPC Gas Hate Schedule No. 15 be 
suspended and the use thereof deferred 
as hereinafter ordered. 

The Commission orders: 

(A) Pursuant to the authority of the 
Natural Gas Act. particularly sections 
4 and 15 thereof, the Commission’s rules 
of practice and procedure, and the regu¬ 
lations under the Natural Gas Act (18 
CFR Ch. I *, a public hearing shall be held 
upon a date to be fixed by notice from 
the Secretary concerning the lawfulness 
of the proposed increased rate and charge 
contained In Supplement No. 16 to Gulf’s 
FPC Gas Rate Schedule No. 15. 

<B> Pending the hearing and decision 
thereon, the supplement is hereby sus¬ 
pended and the use thereof deferred until 
May 1, 1959. and thereafter until such 
further time as it is made effective in 
the manner prescribed by the Natural 
Gas Act. 

(C» Neither the supplement hereby 
suspended nor the rate schedule sought 
to be altered shall be changed until this 
proceeding has been disposed of or until 
the period of suspension has expired, un¬ 
less otherwise ordered by the Commis¬ 
sion. 

<D> Interested State commissions may 
participate as provided by f $ 1.8 and 1.37 
<f > of the Commis sion’ s rules of practice 
and procedure (18 CPR 1.8 and 1.37 (f)). 

By the Commission < Commissioners 
Kline and Hussey dissenting >. 

[seal ] Joseph H. Outride. 

Secretary. 

|P. R. Doc. 58 9891: Filed. Nov. 28, 1958; 

8:47 a.m.) 


(Docket No. 0-169511 
Muhphy Corp. 

ORDER FOR HEAR INC AND SUSPENDING 
PROPOSED CHANGE IN RATE 

November 24.1958. 

Murphy Corporation (Murphy), on 
October 27. 1958, tendered for filing a 
proposed change in Us presently effec¬ 
tive rate schedule 1 for the sale of natural 
gas subject to the jurisdiction of the 


1 Supplement No. 5 to Murphy's FPC Oils 
Rate Schedule No. 7 (Louisiana gathering 
tax Increase) wa* suspended for 1 day in 
Docket No. 0-16803 and la now effective sub¬ 
ject to refund. 


Commission. The proposed change, 
which constitutes an increased rate and 
charge, is contained in the following 
designated filing: 

Description: Notice of Change, dated Octo¬ 
ber 23. 1968. 

Purchaser: Mississippi River Fuel Corpo¬ 
ration. 

Rate schedule designation: Supplement 
No. 6 to Murphy's FPC Gas Rate Schedule 
No. 7. 

Effective date: December 1. 1958 (effective 
date is the effective date proposed by 
Murphy >. 

The increased rate and charge so pro¬ 
posed Is intended to reflect In port the 
additional '’excise, license, or privilege 
tax” of one cent per Mcf levied by the 
State of Louisiana pursuant to Act No. 8 
of 1958 (House Bill No. 303), as approved 
on June 16. 1958. amending Title 47 of 
the Louisiana Revised Statutes of 1950. 
The Commission U advised that litigation 
is being instituted to challenge the con¬ 
stitutionality of the said Act No. 8 of 
1958. In consideration of this fact, and 
in order to assure appropriate refund in 
the event the Act No. 8 of 1958 should 
be declared unconstitutional or otherwise 
held invalid by final judicial decision, it 
is deemed advisable to suspend the said 
proposed increased rate and charge. 
(When the rate is made effective, only 
the tax Increment of the proposed rate 
will be made subject to refund.) 

The Commission finds: It is necessary 
and proper in the public Interest and to 
aid in the enforcement of the provisions 
of the Natural Gas Act that the Com¬ 
mission enter upon a hearing concerning 
the lawfulness of the proposed change, 
and that Supplement No. 6 to Murphy's 
FPC Gas Rate Schedule No. 7 be sus¬ 
pended and the use thereof deferred as 
hereinafter ordered. 

The Commission orders: 

(A) Pursuant to the authority of the 
Natural Gas Act. particularly sections 4 
and 15 thereof, the Commission's rules of 
practice and procedure and the regula¬ 
tions under the Natural Gas Act (18 CPR 
Ch. I), a public hearing be held upon a 
date to be fixed by notice from the Secre¬ 
tary concerning the lawfulness of the 
proposed increased rate and charge con¬ 
tained in Supplement No. 6 to Murphy’s 
FPC Gas Rate Schedule No. 7. 

iB) Pending the hearing and decision 
thereon, the supplement is hereby sus¬ 
pended and the use thereof deferred until 
December 2, 1938, and thereafter until 
such further time as it is made effective 
in the manner prescribed by the Natural 
Gas Act. 

<C) Neither the supplement hereby 
suspended nor the rate schedule sought 
to be altered shall be changed until this 
proceeding has been disposed of or until 
the period of suspension has expired, 
unless otherwise ordered by the Com¬ 
mission. 

<D> Interested State commissions may 
participate ns provided by SI 1.8 and 1.37 
(f) of the Commission’s rules of practice 
and procedure (18 CFR 1,8 and 1.37 (f>). 

By the Commission. 

[seal! Joseph H. Outride, 

Secretary. 

(F. R. Doc. 58*9892: Filed. Nov. 28. 1958; 

8.47 a. m.) 


SECURITIES AND EXCHANGE 
COMMISSION 

(Flic No. 812-1188) 

Colonial Fund. Inc. 

NOTICE OP PILING OP APPLICATION FOR EX¬ 
EMPTION OF PURCHASE OF SECURITIES 

DURING EXISTENCE OF UNDERWRITING 

SYNDICATE 

November 21.1958. 

Notice is hereby given that The Co'u>- 
nial Fund. Inc. (“Colonial”), a registered 
open-end diversified investment com¬ 
pany has filed an application pursuant 
to section 10 (f > of the Investment Com¬ 
pany Act of 1940 ( ‘act”) for an order of 
the Commission exempting from the pro¬ 
visions of section 10 (f) of the act the 
purchase of shares of preferred stock 
proposed to be offered by Northwest Air¬ 
lines, Inc. (’’Northwest”). 

Northwest operates both a dome.'x 
and an international air route system. 
At the present time its system covers ap¬ 
proximately 17.455 route miles and 
serves directly 26 cities in 11 states and 
the District of Columbia, two cities m 
Canada, the two principal cities m 
Alaska and Hawaii, and five major for¬ 
eign cities located in the Orient. North¬ 
west has filed a registration statenv it 
with the Commission pursuant to the 
provisions of the Securities Act of 1933. 
proposing to offer to the holders of its 
outstanding common stock the right to 
subscribe to an issue of 449,040 shares of 
Cumulative Preferred Stock, __ percent 
Convertible Series. 

James H. Orr. President and one of the 
seven directors of Applicant, is a direc¬ 
tor and, therefore, an affiliated person 
of The First Boston Corporation (First 
Boston), and Jean B. Webster, a limited 
partner of Applicant's investment ad¬ 
viser, Colonial Management Associates, 
is also a limited partner of Kidder. Pea¬ 
body & Co. (‘Kidder "). 

Applicant is informed that First Bos¬ 
ton is acting as representative of, and 
First Boston and Kidder are to be among 
a group of, Underwriters who propose to 
enter into an agreement with North¬ 
west to purchase from Northwest such 
of the shares of the Preferred Stock as 
are not subscribed for pursuant to the 
subscription offer of Northwest. 

Applicant is further Informed that 
during and after the subscription period 
the several Underwriters may offer 
shares of Preferred Stock at public offer¬ 
ing prices which will not exceed the high¬ 
est price at which a dealer not partici¬ 
pating in the distribution is then offer¬ 
ing shares of Preferred Stock to other 
dealers plus the amount of any conces¬ 
sion to dealers. The directors of Appli¬ 
cant hove authorized the purchase by 
Applicant of not exceeding 16,000 shan* 
of the Preferred Stock, subject to market 
conditions at the time of such purchase 
at the public offering price‘from any of 
the Underwriters or selling group mem¬ 
bers except that no such purchase shall 
be made from either First Boston or 
Kidder. 

If the Applicant were to purchase all 
of the 16.000 shares of Preferred Stock, 
it would acquire approximately 3 6 per¬ 
cent of the total offering, and assuming 
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a price of $25 per share, the purchase 
would represent an Investment of ap¬ 
proximately 0.79 percent of the total 
assets of Applicant available for invest¬ 
ment as at July 31. 1958. The proposed 
purchases are stated to be consistent 
with Applicant’s investment policy as 
filed with the Commission and have been 
n l orominded by its investment adviser. 

Section 10 <f> of the act provides, 
among other things, that no registered 
investment company shall knowingly 
purchase or otherwise acquire, during 
the existence of any underwriting or 
selling syndicate, any security (except 
a .security of which such company Is the 
issuer) a principal underwriter of which 
U a person of which a director or invest¬ 
ment adviser of such registered company 
is an affiliated person, unless the Com¬ 
mission by order grants an exemption 
therefrom as consistent with the protec¬ 
tion of investors. By reason of the 
affiliations as stated i.bove, the proposed 
purchases arc prohibited by the provi¬ 
sions of section 10 <f) of the act. 

Notice is further given that any Inter¬ 
ested person may. not later than Decem¬ 
ber 8. 1958. at 5:30 p. m.. submit to the 
Commission in writing any facts bearing 
upon the desirability of a hearing on the 
matters and may request that a hearing 
be held, such request stating the nature 
of his interest, .the reason for such re¬ 
quest and the issues, if any. of fact or law 
proposed to be controverted, or he may 
request that he be notified if the Com¬ 
mission should order a heat ing thereon. 
Any such communication or request 
should be addressed: Secretary. Securi¬ 
ties and Exchange Commission. Wash¬ 
ington 25. D. C. At any time after said 
date, the applications may be granted as 
provided in Rule N-5 of the rules and 
regulations promulgated under the act. 

By the Commission. 

( SEAL 1 OfcVAL L, DUBOIS, 

Secretary . 

IF. H Doc. 58-9897; Filed. Nov. 28. 1968. 

8:48 n. m.J 


(File No* 30-49. 3!-571| 

National Gas k Oil Comp. 

NOTICE or FILING OF APPLICATION FOR AN 
ORDER DECLARING THAT APPLICANT HAS 
i CASED TO BE A HOLDING COMPANY 

November 21.1958. 

Notice Is hereby given that National 
Oas & Oil Corporation (“Gas k Oil”), a 
holding company which is exempt from 
the provisions of The Public Utility Hold¬ 
ing Company Act of 1935 (“act”) by vir¬ 
tue of the order of the Commission is¬ 
sued June 16. 1950 < Holding Company 
Act Release No. 9929 >, has filed an ap¬ 
plication. pursuant to section 5 <d) of 
the act, for an order declaring that it has 
ce;ised to be a holding company. 

All interested persons are referred to 
the application on file at the office of 
the Commission for a statement of the 
^sorted bases for the requested order, 
*hich are summarized as follows: 

The application states that prior to 
1&5Q Gas k Oil was a subsidiary of Na¬ 
tional Oas k Electric Corporation rNa- 
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tlonaD, a registered holding company, 
owning all of the voting securities of 
Gas k Oil. National had four subsidi¬ 
aries. vbt. Gas k Oil, National Utilities 
Company of Michigan (‘’Michigan’ 4 ), 
The Newark Consumers Gas Company 
(“Newark”). and Fritz Oil and Gas Com¬ 
pany whose name has been changed to 
Natol Corporation (“Natol’ 4 ). Gas k Oil 
and Natol wore engaged then in the ex¬ 
ploration for. and the production and 
sale at wholesale of. crude oil and natural 
gas. Michigan and Newark were gas 
public utilities. Pursuant to a plan ap¬ 
proved by the Commission in 1949. under 
section 11 (e) of the act < National Gas 
k Electric Corporation, 30 S. E. C. 571). 
National was merged into Gas k Oil, with 
the latter emerging as the surviving com¬ 
pany, and the common stock of Gas k 
OU and Michigan were distributed to Na¬ 
tional's security holders. Thus Gas k 
Oil became the holding company over 
Natol and Newark. In 1955 Newark was 
merged with Gas k Oil. with the result 
that Gas & Oil was left with and now 
has but one subsidiary. Natol. of which 
Gas k Oil owns all of the outstanding 
common stock. Natol is engaged in the 
production and sale at wholesale of crude 
oil and nntural gas. Gas k Oil owns no 
securities of any other corporation. Gas 
k Oil is engaged In the purchase, pro¬ 
duction. transmission and sale, primarily 
at wholesale, of natural gas. The only 
gas sold at retail is that distributed in 
Newark. Ohio and environs. 

Notice Is further given that any Inter¬ 
ested person may. not later than Decem¬ 
ber 10. 1958, request In writing that a 
hearing be held in respect of the appli¬ 
cation. stating the nature of his interest, 
the reasons for such request, and the 
issues of fact or law which he desires to 
controvert, or he may request that he be 
notified should the Commission order a 
hearing thereon. Any such request 
should be addressed: Secretary. Securi¬ 
ties and Exchange Commission. Wash¬ 
ington 25. D C. At any time after said 
date the application, as filed or as It may 
hereafter be amended, may be granted as 
provided by Rule 23 promulgated under 
the act, or the Commission may take such 
other action as is deemed appropriate. 

By the Commission. 

(seal] Ohval L. DuBois. 

Secretary. 

IF. R Doc. 58-9898: Fill'd. Nov. 28. 1953; 

8:48 a. m.| 


DEPARTMENT OF LABOR 

Wage and Hour Division 

Learner Employment Certificates 

ISSUANCE TO VARIOUS INDUSTRIES 

Notice U hereby given that pursuant to 
section 14 of the Fair Labor Standards 
Act of 1938 (52 Stat. 1060. as amended: 
29 U. S, C. 201 et seq.), the regulations 
on . employment of learners (29 CFR 
Part 522», and Administrative Order No. 
485 (23 F. R. 200). the firms listed In this 
notice have been issued special certifi¬ 
cates authorizing the employment of 
learners at hourly wage rates lower than 
the minimum wage rates otherwise ap¬ 
plicable under section 6 of the Act, The 
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effective and expiration dates, occupa¬ 
tions. wage rates, number or proportion 
of learners, learning periods, and the 
principal product manufactured by the 
employer for certificates issued under 
general learner regulations (§$ 523.1 to 
522.11) are as indicated below. Condi¬ 
tions provided in certificates issued under 
special industry regulations are as estab¬ 
lished In these regulations. 

Apparel Industry Learner Regula¬ 
tions (29 CFR 522.1 to 522.11, as 
amended, and 29 CFR 522.20 to 522JM. os 
amended). 

The following learner certificates were 
issued authorizing the employment of 
10 percent of the total number of factory 
production workers for normal labor 
turnover purposes. The effective and 
expiration dates arc indicated, 

Biltmore Manufscttiring Co., Inc,. P. O. 
Box 5020. Asheville. N. C.; effective 12-1-58 to 
11-30-59 i women’s sportswear). 

Blue Bell, Inc.. Elkton. Va.; effective 12- 
1-58 to 11-30-59 (men's and boys* dun¬ 
garees) . 

Brook Manufacturing Co., Inc.. First and 
Miles Streets. Old Forge, Pa.; effective 12- 

I- 58 to 11-80-59 (men's trousers), 

Clcardon Manufacturing Co.. Inc., Coal- 

port. Pa.; effective 12-17-58 to 21-16-50 
(men's and boys' sport shirts). 

Clcardon Manufacturing Co.. Inc.. 11th 
and Pine Street. PhUliptburg. Pa.; effective 

II- 17-58 to 11-16-69 (men's and boys* sport 
shirts). 

Danville Manufacturing Co.. Inc . 328 Ferry 
Street. Danville. Pa.; effective 12-1-58 to 
12-30-59 (women’s sleepwear). 

Four's Company. Inc., Fast Brown Street, 
Blslrsvllle. P* ; effective 11-14-58 to 11-13-69 
(children's dresses). 

Hickman Garment Corp., Hickman. Ky.; 
effective 11-12-58 to 11-11-59 (men's, boya*. 
women's, girls* and kiddles* Jackets). 

Malden Form Bnv&nirre Co.. Inc., 2311 
Adams Avenue. Huntington. W Va.; effective 
11-12-68 to 11-11-69 (brassieres). 

Myrrm Mills, Inc.. AdamsvIUo. Tenn.; effec¬ 
tive 12-1*58 to 11-30-59 (men's and boys* 
sport shirts). 

Salemburg Manufacturing Co. Salomburg. 
N. C.; effective 11-14-58 to 11-13-59 (coltou 
dresses). 

The following learner certificates 
were issued for normal labor turnover 
purposes. The effective and expiration 
dates and the number of learners au¬ 
thorized are indicated. 

Armored Garments. Inc.. Spruce Pine, 
N. C.; effective 12-1-58 to 11-30-59; 10 learn¬ 
ers (men's and boys* cotton denixn dun¬ 
garees ). 

Bllt-Wel! Manufacturing Co., Inc.. 67 Palm 
Street. Nashua. N. H.; effectivo 11-5-68 to 
11-4-59; 10 learners (replacement certificate) 

(work clothing for men. women and children; 
sportswear (outerwear) for men, women and 
children). 

Dutl-Duds. Inc., 1117 Clay Street. Lynchs 
burg. Vs.; effective 12-2-58 to 12-1-59; 10 
learners (women's cotton and dacron uni¬ 
forms). 

II. w Gossard Co., Sullivan. Ind.; effective 
11-25-58 to 11-24-59; 10 learners (girdles). 

Hosiery Industry Learner Regulations 
(29 CFR 522.1 to 522.11. as amended, and 
29 CFR 522.40 to 522.43. as amended). 

Auburn Hosiery Mills, Inc., Auburn. Ky.; 
effective 11-17*58 to 11-16-69; five learners 
for normal labor turnover purposes (full- 
fashioned). 

Bloomsbury Hosiery Mills. Inc., 164 West 
Ninth Street, Bloomsbury. Pa.; effective 11- 
17-68 to 11-16-59: five learners for normal 
labor turnover purposes (seamless). 









9278 

Nebcl Knitting Co. 101 Went Worthington 
Avenue, Charlotte. N. C.; effective 11-22-68 
to 11-21-69; 6 percent of the total number 
of factory production workers for normal 
labor turnover purposes {full-fashioned. 

Ncbe! Knitting Co., 101 West Worthington 
Avenue. Charlotte. K. C : effeoUve 11-17-68 
to 5-1669; 20 Uorucr* for plant expansion 
purposes (full-fashioned, seamless). 

Boncca Knit ting Mills Co.. Inc . 34 Water 
Street, Seneca Kails. N. Y.; effective 11-14 68 
to 5-13-59; 10 learners far plant expansion 
purposes (seamless). 

Knitted Wear Industry Learner Regu¬ 
lations (29 CFR 522.1 to 522.11. as 
amended, and 29 CFR 522.30 to 522.35. as 
amended). 

Cluett Peabody Sc Co . Inc . Eveleth. Minn.: 
effective 11-28-66 to 11-27-69; 5 percent of 
the total number or factory production work¬ 
ers for normal labor turnover purposes 
(men's multi-wear). 

KInge boro Mills, Inc.. Sparta Street. Mr- 
MuutvUlc. Tenn.; effective 11 18 58 to 
11-15-59; 5 percent of the total number of 
factory production workers for normal labor 
turnover purposes (ladles' and children's 
lingerie). 

Shoe Industry Learner Regulations 
(29 CFR 522.1 to 522.11. as amended, and 
29 CFR 522.50 to 522.65. as amended». 

li. K Bootftn Shoe Co„ Inc., Factory 
Street Hanover. Pa,; effective 12-1-58 to 
11-30-59; 10 percent of the total number of 
factory production workers for normal labor 
turnover purposes (women's Goodyear welt 
sport or work). 

Vocational Footwear, Tnc., Lutesvllle. Mo.: 
effective 12-1-68 to II-30-59; 10 percent of 
the total number of fuctory production work¬ 
ers for normal labor turnover purposes 
(women's, misses', children’s sporf wcK and 
bow welt shoes). 

Each learner certificate has been 
issued upon the representations of the 
employer which, among other things, 
were that emplojTnent of learners at sub- 
minimum rates is necessary in order to 
prevent curtailment of opportunities for 
employment, and that experienced work¬ 
ers for the learner occupations are not 
available. The certificates may be an¬ 
nulled or withdrawn, as indicated 
therein. In the manner provided in Part 
528 of Title 29 of the Code of Federal 
Regulations. Any person aggrieved by 
the Issuance of any of these certificates 
may seek a review or reconsideration 
thereof within fifteen days after publi¬ 
cation of tills notice In the Federal 
Register pursuant to the provisions of 
29 CFR 522.9. 

Signed at Washington, D. C.. this 19th 
day of November 1958. 

Milton Brooke, 
Authorized Representative 
of the Administrator . 

|P. R. Doc 58-9886: Piled, Nov. 28. 1958; 

6:46 a. m.J 


NOTICES 

INTERSTATE COMMERCE 
COMMISSION 

(Notice 54] 

Motor Carrier Transfer Proceedings 
November 25,1958. 

Synopses of orders entered pursuant 
to section 212 (b) of the Interstate Com¬ 
merce Act, and rules and regulations 
prescribed thereunder i49 CFR Part 
179). appear below: 

As provided in the Commission's spe¬ 
cial rule* of practice any interested per¬ 
son may file a petition seeking recon¬ 
sideration of the following numbered 
proceedings within 20 days from the date 
of publication of this notice. Pursuant 
to section 17 «8> of the Interstate Com¬ 
merce Act. the filing of such a petition 
will postpone the effective date of the 
order In that proceeding pending Us dis¬ 
position. The mutters relied upon by 
petitioners must be specified In their 
petition* with particularity. 

No MC-FC 61698. By order of No¬ 
vember 21. 1958, the Transfer Board ap¬ 
proved the transfer to Mercury Oilfield 
Transportation, Inc., Oklahoma City, 
Okla.. of Certificate No. MC 59832. is¬ 
sued March 7, 1057 to Service Trucking 
Company, a corporation, Oklahoma City. 
Okla . authorizing the transportation of: 
Machinery, equipment, materials, and 
supplies used In. or in connection with, 
the discovery, development, production, 
refining, manufacture, processing, stor¬ 
age. transmission, and distribution of 
natural gas and petroleum, and their 
products and by-products; and ma¬ 
chinery. materials, equipment, and sup¬ 
plies used in or In connection with, the 
construction, operation, repair, servic¬ 
ing. maintenance, and dismantling of 
pipelines, including the stringing and 
picking up thereof, except the stringing 
or picking up of pipe In connection with 
main or trunk pipe lines, between points 
in Kansas. Oklahoma, and Texas. Rufus 
H. Lawson. P. O. Box 7342. Oklahoma 
City, Okla.. for applicants. 

No. MC-FC 61707. By order of No¬ 
vember 21, 1958, the Transfer Board ap¬ 
proved the transfer to Longueil Trans¬ 
portation, Inc., East Lonrmcadow. Mas¬ 
sachusetts, of a certificate in No. MC 
100327 Sub 1, Issued May 20. 1944. to Roy 
J. 6. Longueil. East Louv.meadow, Mas¬ 
sachusetts. authorizing the transporta¬ 
tion of passengers and their baggage, 
in charter operations, over irregular 
routes, from Camp Bonnie Brae (East 
Otis) and Springfield. Mass., to points 
in Maine, New TTampshirc, Vermont. 
Rhode Island, Connecticut, and New 
York, and return. Arthur M. Marshall, 
Attorney at Law, 145 State Street. 


Springfield 3, Massachusetts, for appli¬ 
cants. 

(seal! Harold D. McCoy. 

Secretory. 

IP. R. Doc. 56 9901: Piled. Nov. 28. 1968, 
8:49 a. o> | 


(No. 32482) 

National Industrial Traffic Leagui: 

NOTICE or INVESTIGATION WITH RESPECT TO 
ALTERNATE RULE GOVERNING CERTAIN 
RATES 

At a general session of the Intent no 
Commerce Commission, held at its ofll< e 
In Washington, D. C.. on the 19th day 
of November A. D. 1958. 

In the matter of an alternate rule ro\ - 
emlng applicable charges when lower 
under Docket 28300 class rate* than 
under exceptions or commodity rate* 
Upon coruddcration of a petition filed 
by the National Industrial Traffic League 
seeking an investigation by the Comm * 
sion upon its own motion in the matt, r 
of an alternate rule governing applicable 
charges when lower under Docket 283(0 
class rates than under exceptions or com¬ 
modity rates, and good cause appear in 
It is ordered. That an investigation be, 
and it Is hereby instituted, upon the 
Commission's own motion into and con¬ 
cerning the necessity for an altcrm** 
rule governing applicable charges wh* n 
lower under Docket 28300 class rates 
than under exceptions or commodity 
rates, with a view to making such find¬ 
ings and orders in the premises as the 
facts and circumstances shall warrant 
It is further ordered. That the investi¬ 
gation in this proceeding shall be con¬ 
fined to tlie matters and issues hereinbe¬ 
fore stated as the reason for institute 
this investigation. 

It is further ordered . That all carrir: 
subject to Docket 28300 be, and they aie 
hereby made parties to this proceed In 
that a copy of this order be forthwith 
served upon the carriers; and that a 
notice of this proceeding be given the 
general public by posting a copy of this 
order in the Office of the Secretary of the 
Commission at Washington. D. C.. and by 
filing it with the Director of the Division 
of the Federal Register. 

And it is further ordered. That this 
matter be assigned for hearing at such 
times and places as the Commission may 
hereafter direct. 

By the Commission. 

[seal! Harold D. McCoy. 

Secretary. 

IF. R. Doc. 58-0896; Filed, Nov. 28. 1958; 

8:48 a. m.J 









